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Chapter 305 of the Acts of 2008

AN ACT TO PROMOTE COST CONTAINMENT, TRANSPARENCY AND
EFFICIENCY IN THE DELIVERY OF QUALITY HEALTH CARE.

SECTION 39. Notwithstanding any general or special law to the contrary, the division of
insurance shall conduct an investigation and study of the costs of medical malpractice coverage
for health care providers, as defined in section 193U of chapter 175 of the General Laws. The
investigation and study shall include, but not be limited to, an examination and analysis of the
following: (1) the availability and affordability of medical malpractice insurance; (2) the factors
considered by medical malpractice insurers when increasing premiums; (3) options for
decreasing premiums including, but not limited to, establishing a reinsurance pool with
additional stop loss coverage, subsidizing premium payments of providers practicing in certain
high-risk specialties or in specialties for which the cost of premiums represents a
disproportionately high proportion of a health care provider’sincome, subsidizing premium
payments of providers who do not qualify for group coverage rates and pay higher premiums for
commercial market insurance and prorating premiums for providers who practice less than full-
time; and (4) funding mechanisms that would facilitate the implementation of recommendations
arising out of the study which may include, but shall not be limited to, charges borne by the
health care industry or other entities. The division shall hold at least 2 public hearings to take
testimony relating to the investigation and study, 1 of which shall be held outside the
metropolitan Boston area. The division shall report its findings and recommendations to the
clerk of the house of representatives who shall forward the same to the house and senate
committee on ways and means and the joint committee on health care financing on or before
January 1, 2009.
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NOTICE OF HEARING

Pursuant to Chapter 305, §39 of the Acts and Resolves of 2008, the
Commissioner of Insurance is conducting an investigation and study of the costs of
medical malpractice insurance for health care providers, as defined in G.L. ¢. 175,
§193U. As part of the investigation and study, public hearings will take place on October
3, 2008 at 10:00 a.m. at the offices of the Division of Insurance, One South Station,
Boston 02110, and on October 8, 2008 at 11:00 a.m. in the Council Chamber of
Worcester City Hall, 455 Main Street, Worcester, MA.

The purpose of the hearings is to receive oral and written statements that will
assist in the examination and analysis of, among other things, 1) the availability and
affordability of medical malpractice insurance; 2) the factors medical malpractice
insurers consider when increasing premiums; 3) options for decreasing premiums
including, but not limited to, establishing a reinsurance pool with additional stop loss
coverage, subsidizing premium payments of providers practicing in certain high-risk
specialties or in specialties for which the cost of premiums represents a
disproportionately high proportion of a health care provider’s income, subsidizing
premium payments of providers who do not qualify for group coverage rates and pay
higher premiums for commercial market insurance, and prorating premiums for providers
who practice less than full-time; and 4) funding mechanisms that would facilitate the
implementation of recommendations arising out of the study which may include, but not
be limited to, charges borne by the health care industry or other entities.

This matter has been assigned docket number M2008-01. Any person who
wishes to make an oral statement is requested to file a Notice of Intent to Comment with
the Division of Insurance on or before October 1, 2008. All other persons who wish to
make oral statements will be heard after those who notify the Division of Insurance in
advance. Written comments may be submitted at either hearing and thereafter until the
record of the hearing is closed. All submissions must be sent to: Docket Clerk, Hearings
and Appeals, Division of Insurance, One South Station, Boston, Massachusetts, 02110-
2208, and must refer to Docket No. M2008-01 -

September 9, 2008 /

Nonnie S. Burnes
Commissioner of Insurance
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October 3, 2008 RECE!VED

The Honorable Nonnie S. Burnes

Commissioner OCT -9 2008
Division of [ nsurance HEARINGS & APPEALS
One South Station MASS. DIVISION OF INSURANGE

Boston, MA 02110-2208

Re:  October 3, 2008, Hearing on Medical Malpractice Insurance
Docket No. M2008-01

Dear Commissioner Burnes:

Please accept this letter as the written testimony of Medical Professional Mutual
Insurance Company, (dba, “ProMutual”), and its subsidiary, ProSelect Insurance
Company (“ProSelect”), in response to the Notice of Hearing issued by the
Massachusetts Division of Insurance to investigate the costs of medical malpractice
liability insurance in the Commonwealth. This notice was issued in response to recently
enacted legislation.

While we commend the Legislature for its efforts to improve health care delivery in the
Commonwealth and to make health care more accessible to the citizens of Massachusetts,
we maintain that the present medical liability insurance system prescribed by the
Legislature is not in need of substantial change as it accommodates legitimate and
competing interests, while ensuring that coverage is available and affordable.

Background

ProMutual writes medical malpractice coverage for physicians, dentists, certified nurse
mid-wives, and hospitals in the Commonwealth. ProSelect writes these coverages for
caregivers in Connecticut, Maine, New Hampshire, New Jersey, Pennsylvania, Rhode
Island and Vermont. In Massachusetts, ProSelect writes such coverage for nursing
homes and also writes excess coverage for various health care providers. ProMutual
maintains the largest market share within the segment of commercial insurance carriers of
medical malpractice premium in Massachusetts, and together with ProSelect, is the
largest writer of this form of insurance in New England. In 1994, the Legislature
established ProMutual under St. 1994, ¢ 330. Its predecessor, the Massachusetts Medical
Malpractice Joint Underwriting Association (JUA), was created by the Legislature in
1975 in response to an availability crisis at that time.

My testimony does not address all of the issues listed in the hearing notice, but focuses

on several key areas where our input might be valuable. It is hoped that these comments
will be of use to you and the Legislature.

Medical Professional Mutual Insurance Company | ProSelect insurance Company | ProSelect National Insurance Company, Inc.
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Availability

By virtue of Massachusetts law, there is essentially no issue relating to the availability of
medical malpractice insurance in the Commonwealth. Under M.G.L. ¢. 175 s 193U, the
so-called “take-all-comers” statute, every medical malpractice insurer must “make
available to every health care provider every primary medical malpractice insurance
coverage, as defined in the plan or rules of operation of the medical malpractice
reinsurance plan, which it provides to any health care provider.” In other words, by law,
every physician, dentist, certified nurse mid-wife, and hospital is able to obtain coverage
from an admitted carrier in the state. While the law serves a good purpose, it must be
kept in mind that the cost of this requirement is reflected in the rates charged for medical
malpractice insurance.

Factors Considered When Adjusting Rates

The current regulatory system for adjusting rates in Massachusetts affects all commercial
insurance carriers and was designed to support a competitive market while ensuring that
there are important checks and balances so that rates are not excessive, inadequate, or
unfairly discriminatory. It is a system that is sensitive to the needs of medical providers,
who are the most affected by its process. All carriers are required to file their rates with
the Division of Insurance, where filings are independently reviewed by the State Rating
Bureau.

There is also a legal requirement that is unique to ProMutual as a result of its enabling
statute, St. 1994, c¢. 330. Prior to making a filing, ProMutual must give notice of its rates
to the Massachusetts Medical Society, Massachusetts Hospital Association,
Massachusetts Dental Society, or the American College of Nurse Mid-wives
(Massachusetts chapter), as applicable. In addition, ProMutual’s Board of Directors,
which is comprised of a majority of practicing health care providers, reviews the rates in
advance.

ProMutual is in the enviable position of having a 30-year history of providing medical
malpractice insurance in Massachusetts, both under the name ProMutual and its
predecessors. Because of this history, we have the experience to determine the proper
rate for a particular risk while maintaining the financial strength to protect each insured.
ProMutual sets its rates based on actuarially accepted methods, using documented claim
payments data and an estimate of the projected need going forward.

Affordability

The Legislature has suggested that alternative mechanisms to reduce premiums be
considered. However, there are already ways in which health care providers can pay
premiums lower than the filed rate. ProMutual offers reduced premiums in the form of
loss free credits for insureds who are claim free, pro-rated premiums for providers who
practice part-time, and credits for policyholders who take advantage of certain risk

Medical Professional Mutual Insurance Company | ProSelect insurance Company | ProSelect National Insurance Company, Inc.
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management programs offered by us. Approximately 87% of ProMutual policyholders
have some form of credit, which collectively average 16%.

Effective risk management to prevent losses from occurring plays an important role in
keeping rates as low as possible. We are proud of our long history of risk management
and physician education and we intend to continue our emphasis in this area.

We also have a history of declaring policyholder dividends when financial results allow.
In 2008 we declared a 5% dividend for our physician insureds. This is a good way in
which a company can reward its policyholders for bringing about good results and can
offset their premiums as well.

As a mutual company, ProMutual is ultimately responsible to its owners who are our
Massachusetts policyholders. This is important in that it serves to remind us that we must
take the best interests of these policyholders seriously at all times. While being a mutual
insurer is not unique to us, it serves as another check and balance when determining how
to charge a fair price for the coverage we afford.

Other Comments

Before considering any changes to the current system, it is worth noting that a large
segment of the medical malpractice market is unregulated, that is, comprised of captives
and risk retention groups. These entities are not regulated in terms of their ability to set
rates for their own groups; nor are they bound by the statutory requirement to take all
comers. Any change to the existing balanced system of setting rates could hurt the
regulated market and threaten the ability of traditional insurers to compete effectively
against the unregulated market segment.

Additionally, as a way to consider other means that might decrease premiums, the
Legislature could engage in efforts at meaningful tort reform. We suggest there are ways
to reduce costs without impeding the rights of the victims of medical malpractice errors
and, to that end, we continue to recommend eliminating joint and several liability and
further reducing the rate of judgment interest.

Conclusion

We understand the frustration of health care providers and the effect that the high cost of
medical malpractice liability claims has on their practices. We will continue to devote
our efforts to keeping premiums as low as possible, while also ensuring the ongoing
financial strength of the company.

We hope that you agree that the present system is effective and not in need of any change
because it ensures that medical malpractice insurance is available and affordable. We
hope that you will encourage the Legislature to proceed cautiously when considering
making changes to the regulated market in the Commonwealth.

Medical Professional Mutual Insurance Company  { ProSelect insurance Company | ProSelect National Insurance Company, Inc.
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Thank you for considering our comments today and we hope that you will call upon us if
additional information is needed.

Sincerely,
: Y
Jled £ Jponn

Richard W. Brewer
President and CEO

Medical Professional Mutual Insurance Company | ProSelect Insurance Company | ProSelect National Insurance Company, Inc.
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MA Supreme Court decision in Dias v. Brigham (12/23/2002)
concluded that (1) vicarious liability could be imposed on a medical
group without proof of ability to direct or control an employed
physician’s actions, and (2) genuine issue of material fact, whether
physician was acting as employee of group at the time he treated
patient, precluded summary judgment.

A leading med mal writer in MA noted, in its 2004 rate filing,
that it ...” responded to SJC-08379 commencing with our July

1, 2003 rates by increasing the per physician/dentist/nurse
midwife charge.

* Charges for partnerships and corporations increased 50-100% as a result
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MA Supreme Court decision in Coombes v. Florio (12/10/2007)
concluded that a physician owes reasonable care to everyone
foreseeably put at risk by his failure to warn a patient of a
treatment’s side effects. The Court reasoned that as a drug’s side
effects influence abilities like driving, the foreseeable risk of injury
is not limited to the patient. Florio argued that if the Court
imposed such a duty on physicians, the fear of litigation would
weigh upon the physician’s decisions about what medications to

prescribe.

Will this decision influence the delivery of health care and
the potential exposure to litigation ?
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Outline of Statement of Jay Angoff

before
The Massachusetts Division of Insurance
on

The Costs of Medical Malpractice Insurance for Health Care Providers,

Docket No. M2008-01

1. The medical malpractice rate level

A. Medical malpractice rates are excessive, both in Massachusetts and
countrywide. See Exhibits A and B.

1.

bo

Lo

. Surplus is at an all-time high

Net income is at an all-time high

| RECEIVEE
OCT -9 2008

HEARINGS & APP|
L MASS. DIVISION OF WgﬁiéSANCE

Loss ratios and combined ratios are at all-time lows

RBC ratios are at all-time highs
Premium to surplus ratios are at all-time lows

Reserve redundancies are at all-time highs

B. Possible ways to bring down the medical malpractice rate level

1.

2.

Non-regulatory or de-regulatory approach:

a. Publicize new entrants

b. Disseminate comparative price information

c. Authorize malpractice carriers to raise and lower rates at will
Regulatory approach:

a. Establish standards that actuaries must follow in calculating
rates

b. Limit the ability of carriers with surplus exceeding a certain
level to raise rates

(1) Allow a return only on "used and useful" surplus



(2) Prohibit insurers with surplus exceeding a specified
level from including a contingencies factor in their rates

(3) Establish maximum surplus standards

¢. Authorize the commissioner to order refunds if she finds rates
excessive

d. Authorize private parties to challenge rates as excessive and
obtain refunds of excessive rates

II. How the medical malpractice rate is distributed among specialties

A. Physicians’ income v. physicians’ malpractice premiums. See Exhibit C.
1. Differences in premium by specialty
2. Differences in income by specialty

3. General rule: low-income specialties pay low malpractice premiums,
high-income specialties pay higher malpractice premiums

4. But certain exceptions:

a. High-income specialties, low malpractice premiums: E.g.,
dermatologists and cardiologists

b. Moderate-income specialties, high malpractice premiums: Ob-
gyn's.
B. Possible ways to improve equity among specialties
1. What 1s equity?
2. Redistribute premium among specialties:
a. Low-premium specialties subsidize high-premium specialties?
b. High-income specialties subsidize low-income specialties?

¢. High-income, low-premium specialties subsidize low-income,
high-premium specialties?

d. Ob-gyn's

2]



C. Subsidize malpractice rates from outside malpractice system?
1. Subsidize out of health insurers' surplus exceeding a specified level?

2. Subsidize out of other property/casualty insurers' surplus exceeding a
certain level?

3. Essential to prevent pass-through to health insurance policyholders:
otherwise low-income people subsidize high-income people.

4. Same problem with general revenue funding of portion of malpractice
premiums.

II1. Conclusion

A. Due to high profits and decreasing rates, little pressure to look at issue now

B. Division is wise to look at issue now.

|8



Net Income ($000's
omitted)

Return on Premium
Return on Surplus
Surplus ($000's omitted)
RBC Ratio

P:S ratio

Loss Ratio

2-yr Loss Dev.

Financial Key Data, 2003-2007

Pro Mutual

2003 2004 2005
21,540 25,266 39,691
11.3% 9.6% 11.3%
6.3% 6.7% 9.5%

342,767 378,461 417,962

246% 250% 250%
0.65 0.69 0.84
96.5 50.7 58.9
-2.8% -10.2% -15.1%

Source: 2007 Annual Statement, Five Year Historical Data pages.

2006

63,994
18.7%
12.7%
504,689
333%
0.67
58.3

-16.7%

EXHIBIT A

2007

108,892
34.4%
18.0%

602,815
446%

0.52
44.8

-28.5%



Net income (3000's omitted)
Return on Premium

Return on Surplus

Surplus ($000's omitted)
RBC ratio

P:S ratio

Loss Ratio

2 yr. Loss Dev

Key Financial Data, 2003-2007
The Doctors Company

2003
-50,066
NM
NM
350,188
432%
0.96
0.69

40.1%

2004
32,396
7.0%
8.0%
405,583
501%
1.13
0.54

40.8%

2005 2006

77,5679 137,639
17.0% 27.9%
15.4% 21.0%

503,180 655,987

728% 933%
0.8 0.75
0.40 0.27

14.6% -16.0%

Source: 2007 Annual Statement, Five Year Historical Data pages.

EXHIBIT B

2007
156,554
30.3%
19.5%
804,192
1156%
0.64
0.34

-21.8%



EXHIBIT C

Malpractice Premium by Specialty

Specialty Mature Claims-Made Premium as Avg. Net Income*
Premium % of Net Income
$1 million/$3million
Limits**
Neurosurgery $129,009 25.2% $512,294
Ob-Gyn Surgery $108,088 42.5% $254,426
Cardiac &

Thoracic Surgery $97.,628 22.1% $442,097
Emergency Surgery $59,275 24.7% $239,587
Orthopedic Surgery $59,275 15.5% $382,561
Colon/Rectal Surgery $50,209 14.3% $352,000
Urology $50,209 15.2% $330,225
Gastroenterology $39,050 10.5% $370,157
Radiology (Interventional)  $33,472 8.3% $405,544
Cardiology $33,472 10.2% $329,303
Pediatrics $19,863 11.5% $173,450
Internal Medicine $19,863 11.5% $173,406
Family practice $16,852 10.5% $160,985
Dermatology $10,233 3.4% $298,799

*Source: American Medical Group Assn., 2007 Physician Compensation Survey (2007).

**Medical Protective premium for Missouri territory including St. Louis, filed March 31, 2004.
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The Massachusetts Academy of Trial Attorneys (MATA) respectfully requests that the
Commussioner of Insurance recommend that no steps be taken which would have a negative
impact on the rights of patients who are innocent victims of medical negligence.

Too often, representatives of the insurance industry have misrepresented the impact that claims
asserted by the mnocent victims of medical negligence have on premiums and have asserted that
the rights of patients should be taken away or limited by various tort reform measures such as
caps on damage awards. In fact, medical malpractice verdicts and settlements have very little
effect on premiums. The economic markets have much more of a profound effect on premiums.
The cost of malpractice insurance is rarely studied carefully. The best studies suggest that there
1s no major premium crisis and that limiting the rights of patients’ is not the answer to this
perceived issue. The documents attached to this statement provide a careful analysis of

malpractice premiums.

Currently in the medical malpractice insurance industry, projected and actual payouts have
declined. The losses of the leading medical malpractice insurers have dropped nearly 50% over
the last three years. Insurers are paying out only 39 cents for each premium dollar they receive.
While payouts are decreasing, surplus is increasing. In 2006, surplus was 43% greater than
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2003, greatly exceeding mandated surplus levels. Despite this good news for the insurers,
doctors did not necessarily see decreases in their rates. Insurance companies continued to pad
their profits and drive up the cost of healthcare. Even mutual insurers, whose sole duty is to their
owner/policyholders, are failing to issue dividends. Only three of the 15 leading insurers issued
dividends to doctors in 2006.

According to the April 2008, Medical Liability Monitor, things are definitely on the upswing for
both insurers and doctors. It declares, “the insurance environment for Healthcare Professional
Liability, (medical malpractice insurance) seems to be one of stability, calm and improvement.”
It also states that, “For 2008, we can expect rate reductions that are a reflection of significantly
reduced claim frequency.” The article attributes the vitality of the medical malpractice insurance
industry to six major influences: “reinsurance changes, lower frequency of claims, companies
reaping the rewards of tight underwriting, surplus money from previous rate increases, insurance
companies flush with cash and decreased numbers of plaintiff attorneys in the field.”

Furthermore, a recent study done in Massachusetts on malpractice premiums published in Health
Affairs, definitively states that in Massachusetts there is no premium crisis. It supports that MA
premiums reflect national and regional averages as reported by the AMA. Most premiums were
lower in 2005 than in their peak in 1990, including most specialties. In 20006 rates rose 5 percent
and in 2007 no rates increased and five high risk specialties decreased including OB/GYN. The
study supports that rates are cyclical and mirror the market and also that claims have
significantly decreased.

As you consider the availability and affordability of medical malpractice insurance and the
various factors considered by medical malpractice insurers, MATA respectfully requests that the
Commissioner not consider any argument that would take away the right of patients. This study
should be limited to taking a careful look at the premiums for physicians over an extended time
period to identify market trends and their effects and whether there has been a history of
overcharging doctors by insurers and the extent to which the insurance industry has profited
through this practice. In looking at the fluctuation of rates over a significant time period, it is
easy to see the cyclical nature of the industry and the correlation of its cycles to the performance
of the investment industry and Wall Street. If the market is down, premiums go up. If the
market is up, insurance company profits go up and rates go flat or decrease.

Skyrocketing Insurance Premiums Are Caused by Insurance Industry Overcharging Doctors and
Market Conditions

Expensive insurance premiums are the result of industry overcharging, not pay-outs in medical
malpractice cases. A 2005 study conducted by former Missouri Insurance Commissioner Jay
Angoff found that insurance companies have been price-gouging doctors by drastically raising
their insurance premiums, even though claims payments have been flat, or in some cases
decreasing. According to the annual statements of the 15 largest insurance companies, the
amount malpractice insurers collected in premiums increased by 120.2 percent between 2000 and
2004, while their claims payouts rose by only 5.7 percent. Thus, they increased their premiums
by 21 times the increase in their claims payments.



According to Americans for Insurance Reform: “Not only has there been no ‘explosion’ in
medical malpractice payouts at any time during the past 30 years, but payments (in constant
dollars) have been extremely stable and virtually flat since the mid-1980s.”

Payouts in medical malpractice cases have dropped over the last four years. After adjusting for
inflation, the number of payments over $1 million has dropped by percent since 1991.

According to Public Citizen, malpractice payouts have remained flat for more than a decade.

Even insurance industry officials and their allies admit that medical malpractice “reform” will
not lead to lower insurance rates.

> American Insurance Association: “Insurers never promised that tort reform would
achieve specific premium savings.”

Both the President of the Physician Insurers Association of America and the General
Counsel to the American Tort Reform Association have stated that premiums increased,
in part, to make up for lost investments.

President of First Professional Insurance Company: “No responsible insurer can cut its
rates after a [medical malpractice tort ‘reform’] bill passes.”

GE Medical Protective told the Texas Insurance Commissioner that caps had a negligible
impact on rates.
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MATA respectfully requests that the Commissioner consider proposals that would require
insurance companies to pass on any savings to doctors in the form of lower insurance premiums.

Premiums Are Actually Declining

Whether there 1s a crisis or any need to assist physicians in their payments of medical
malpractice insurance, is an issue that should be carefully analyzed in the study. Careful analysis
over the long term reveals that premiums are actually decreasing.

According to the Medical Liability Monitor, premiums for internists, general surgeons and
ob/gyn’s combined have decreased in Massachusetts since 2004 by 9.2%. For ob/gyn’s alone

they have decreased 12.4%.

Limiting the Rights of Patients does not Reduce Premiums

Medical malpractice premiums in a number of states actually increased even after medical
malpractice caps were enacted.

> A month after passing malpractice caps, South Carolina’s two largest insurers increased
rates by as much as 22 percent, after increasing their rates by 27 percent the year before.
After Texas passed rate caps in 2003, the Joint Underwriting Association requested a 35
percent jump in premiums for physicians and 68 percent increase for hospitals. In
addition, GE Medical Protective, the nation’s largest medical malpractice insurer,
announced a 19 percent increase in doctors’ premiums. When the request was denied,
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they announced intentions to use a legal loophole, avoiding state regulation, and
increased premiums 10 percent — without approval.

There has been numerous tort reform measures proposed by the isurance industry and other
special interest groups that they claim will decrease medical malpractice premiums. These
proposals have included health courts, a no-fault system, changing the criteria for expert
testimony, binding arbitration and other changes to the law and Constitution. Please see the
enclosed attachment outlining these proposals and why they are bad for Massachusetts citizens.
A recent study published by the New England Journal of Medicine states that the vast majority of
claims and resources are dedicated to cases involving bona fide medical error resulting in patient
harm. This conclusion emanated from an extensive study from the Harvard hospital system with
involvement of academics, clinicians and insurers and rebuffs the industry’s claim that most
cases are frivolous. None of these attempts to limit the rights of Massachusetts citizens will
Jower the costs of medical malpractice insurance. They do not address the root cause and they
will only hurt patients who have been harmed through no fault of their own.

The Number of Doctors is Increasing

According to the American Medical Association’s own statistics, the number of physicians in the
United States has increased by 40 percent since 1990. In fact, the number of emergency room
doctors has nearly doubled; the number of neurosurgeons has increased by more than 20 percent;
and the number of OB-GYNs has increased by nearly 25 percent. Meanwhile the medical
malpractice filings they are allegedly running away from have fallen in number since 1998.

> The number of emergency physicians in the United States has increased. The number of
emergency room doctors has nearly doubled - from 14,243 in 1990 to 27,864 in 2004.

> The number of neurosurgeons in the United States has increased. The number of
neurosurgeons has increased by more than 20 percent — from 4,358 in 1990 to 5,288 in
2004.

> The number of OB/GYNs has increased in the United States. The number of OB-GYNs
has increased by nearly 25 percent — from 33,697 in 1990 to 42,059 in 2004.

5
p3

There is No “Explosion” in Pay-Outs

The recently touted “explosion” in medical malpractice payouts is a myth. The average verdict
size is relatively low and has remained stable since the mid-1980s. Americans use the civil
justice system as a last resort; with only 2 percent of potential plaintiffs going to court after all
other efforts have failed.

Medical Negligence Cases are Not Threatening Access to Health Care

According to the Congressional Budget Office, malpractice costs amount to less than 2 percent
of overall health care spending. Even a 25-30 percent reduction in malpractice costs wouldn’t
lower health insurance premiums by half a percent.



Malpractice cases aren’t threatening health care...medical negligence is. As many as 98,000
patients die each year in hospitals alone as a result of medical negligence. As the Institute of
Medicine noted, “preventable medical errors in hospitals exceed attributable deaths to such
feared threats as motor-vehicle wrecks, breast cancer, and AIDS.” They also noted that this
medical negligence costs the economy between $17 billion and $29 billion per year.

So-Called “Defensive Medicine™ is a Myth

The methodology used to calculate the cost of “defensive medicine” has been debunked by the
CBO and the GAO. Supporters of medical malpractice “reform” often refer to the cost of so-
called “defensive medicine” — the additional procedures that doctors supposedly order solely
because of litigation concerns — to bolster their case for limiting access to the civil justice
system. In 1999 the GAO wrote, “[this study] cannot be extrapolated to the larger practice of
medicine. Given the limited evidence, reliable cost savings estimates cannot be developed.”

A Fair Analysis

The fact of the matter remains that the data prepared by those who have carefully looked at these
issues demonstrates the falsity of a major component used by special interest groups who wish to
immunize wrongdoers from accountability by stripping patients of their legal rights. The citizens
of the Commonwealth of Massachusetts are much more likely to obtain better quality and access
to healthcare than states that restrict the abilitv of iniured patients to hold negligent doctors
accountable.

This study should be limited to a review of the premiums for physicians over an extended time
period, whether there has been a history of overcharging doctors by insurers, the extent to which
the market influences premiums, and the extent to which the insurance industry has profited
through its practices, and whether there is already a downward trend in premiums.

In order to reduce malpractice premiums, insurance reform is needed, not tort reform. Some
insurance reform ideas are outlined in Jay Angoff’s testimony, other ideas include: compressing
rates amongst different medical specialties; meaningful experience rating; three strikes rule for
physicians, anti-kickback and anti-trust legislation for insurers and medical societies; removing
the $20,000 charitable cap for hospitals. Malpractice premiums will not drop significantly until
there is insurance industry reform.
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MEDICAL MALPRACTICE REFORM OPPOSITION SHEET

The Massachusetts Academy of Trial Attorneys (“MATA™) states its strong belief
that making major changes to medical malpractice law would substantially hurt citizens

ol Massachusetts.
MATA specifically opposes the following:

1. Eliminating traditional joint and several liability for defendants in malpractice
actions (Section 1);

2. The reduction of future damages by collateral sources of future benefits

(Section 2);

Requiring medical malpractice tribunal testimony to be from physicians

board-certified in the same specialty as the defendant physician and actively

practicing in the same specialty, and require that experts whose statements are

used at tribunal must testify at trial

4. Requiring expert witnesses in malpractice actions to be physicians currently
board certified in the same specialty as the defendant physician

5. Providing immunity from discovery for apologies and admissions of error by
medical providers

6. Allowing the medical malpractice tribunal to require cases to submit to
binding arbitration

7. Reduction in the amount of non-economic damages

8. Health Courts

9. No-fault system

('S

These provisions, supported by the medical malpractice insurance carriers, have
the claimed intent of reducing future malpractice insurance premiums by reducing the
amount collected by victims of medical errors. Available data however, have established
that limiting malpractice verdicts has no effect on reducing future insurance company
premiums for physicians and healthcare providers.

1. Eliminating traditional joint and several liability for defendants in
malpractice actions.

Eliminating joint and several liability in medical malpractice would be an
unwarranted step toward the abrogation of the long established doctrine of joint and
several liability among tortfeasors in Massachusetts. No such special protection in the
medical malpractice area is warranted, and efforts to provide this special and unorthodox
protection should be resisted.

The joint tortfeasor rule in Massachusetts is both a vital basis of our tort system
and a long established rule. It provides that when two or more persons cause harm or loss,
- each of them isresponsible for the whole ioss to the plaintiff. However, in Massachusetts,



the existing law further provides that, as between joint tortfeasors, either may recover any
amount paid to the plaintiff over their pro rata share from the other joint tortfeasor. In this
regard, the burden of collecting damages in a proportionate fashion from joint tortfeasors
correctly and appropriately lies with the tortfeasors, rather than the injured plaintiff.

The proposed legislation radically alters Massachusetts joint tortfeasor law by
further burdening victims of malpractice with the new and additional requirement of
establishing proportionate fault, a concept never found in our joint tortfeasor statute. The
theoretical and practical result of this proposed change would be an explosion of
litigation and a delay in the resolution of claims: resolution of each claim would require
additional litigation and judicial resources to determine the degree of proportionate fault.
Unfortunately, the complexity and nature of medical malpractice actions render this a
difficult and often impossible task. Medical injuries are often the result of cumulative
actions, where multiple caregivers render substandard care. In these circumstances, the
overlapping and interweaving care often makes it exceedingly difficult, and indeed often
impossible, to determine the precise percentage of each caregivers’ negligence that

caused the injury.

Passage of bills abrogating joint and several liability for the medical profession
would also prevent injured Massachusetts patients and consumers from being fairly
compensated in circumstances where one or more defendants failed to carry adequate
liability insurance. Instead, the burden of loss would be shifted from the responsible party
to the injured party. Passage of this provision would not predictably lower premiums
charged to physicians, but would, instead, lead to an increased financial burden for the
citizens of Massachusetts, lead to increased litigation and increased expenditure of
judicial resources, and preclude Massachusetts patients and consumers from being fairly

compensated for their injuries.

2. Reduction of Future Damage Award by Collateral Sources of Potential
Future Benefits (Section 2).

This would create a right for a defendant found negligent in a medical malpractice
action to have the jury verdict reduced by an amount expected to be compensable by a
future collateral source. Since 1986, verdicts in malpractice cases have been offset, or
reduced, by amounts actually received from a collateral source prior to the verdict. This
provision, if enacted, would require the Court to predict what benefits will be replaceable,
compensable or indemnifiable in the future, for how long, and subject to what limitations,
and then reduce the amount given to a victim of medical error by this figure. This task
would be impossible to accurately execute and would be akin to crystal ball predictions
of future policy decisions not in effect at the time of the decision. Reducing amounts paid
to victims of medical errors by some amount that might be paid in the future by some
other benefit provider is grossly unfair and invites mischief.

3. Requiring medical malpractice tribunal testimony to be from physicians
= - board-certified - in-the -same -specialty--as ‘the  defendant -physician -and



actively practicing in the same specialty, and require that experts whose
statements are used at tribunal must testify at trial.

This would amend Chapter 231, Section 6013 by adding the following additional
requirements to plaintiffs attempting to bring a malpractice case before the medical

malpractice tribunal:

I That experts used at the tribunal be board certified in the same major areas of
clinical service as the defendant physician:

That experts used at the tribunal be actively practicing in the same specialty as
the defendant physician; and

3. That any expert whose statement is used in the tribunal must testify at trial.

o

These changes would substantially alter current practice, unduly restrict medical
malpractice patients at the tribunal stage of the proceeding and unfairly deprive patients
who have been harmed by medical errors of the right to exercise necessary judgment
when choosing which consulting experts will testify at trial.

Common law decisions interpreting the current tribunal requirements allow expert
statements upon proof of proper understanding of the medical issues involved in the
standard of care, with the absence of board certification in the defendant’s specialty
affecting the weight rather than the admissibility of the evidence. This is an appropriate
standard which should not be altered. F requently, malpractice actions involve care at the
intersection of two or more specialties, such as radiology and orthopedic surgery, or
internal medicine and infectious diseases. Often a malpractice action will arise as a result
of a doctor going beyond his certified specialty in providing treatment, or failing to
consult an appropriate specialist when the condition required such. Requiring that a
patient put forth an expert board certified in the same specialty as the defendant does not
-take into account these crossover scenarios and unnecessarily restricts medical
malpractice claimants. It also incorrectly assumes that a defendant will be board certified

in his specialty, which is often not the case.

Requiring an expert to be “actively” practicing is opposed by MATA not only for
the reasons listed above but also because it would unjustly remove a substantial portion
of otherwise qualified medical professionals from testifying about the standard of care.
Professionals who, by virtue of very recent retirement, have the time and inclination to
testify and, most importantly, are not under pressure from hospitals, insurers, and the
medical community not to testify, would be unnecessarily excluded.

The requirement that statements provided by experts at a tribunal “shall be
admissible at trial” and that, “said experts shall be required to testify at trial”
misunderstands the role of the tribunal in the discovery and screening process and ignores
the practical consequences of our current trial system. The function of the medical
malpractice tribunal, as described in paragraph one of “Section 60B, is to screen
potentially meritorious claims from those that merely involve an unfortunate medical

“result-and to impose a requirement of a bond on claims in the latter catégory. In'ordef o =
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statements upon proof of proper understanding of the medical issues involved in the
standard of care, with the absence of board certification in the defendant’s specialty
affecting the weight rather than the admissibility of the evidence. This is an appropriate
standard which should not be altered. Frequently, malpractice actions involve care at the
intersection of two or more specialties, such as radiology and orthopedic surgery, or
internal medicine and infectious diseases. Often a malpractice action will arise as a result
of a doctor going beyond his certified specialty in providing treatment, or failing to
consult an appropriate specialist when the condition required such. Requiring that a
patient put forth an expert board certified in the same specialty as the defendant does not
take into account these crossover scenarios and unnecessarily restricts medical
malpractice claimants. It also incorrectly assumes that a defendant will be board certified
in his specialty, which is often not the case.
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be admissible at trial, statements by experts supplied to the tribunal should be required to
meet the same burdens as other out of court statements.

The requirement that tribunal experts testify at trial is unfair. A tribunal statement
is typically made at the beginning of a case, prior to any discovery. It is incorrect to
assume that the quality and content of information available prior to the tribunal is the
same as that which has been discovered by the time of trial. In practice, additional
medical records frequently turn up, doctors and nurses testify to fact contrary to what is
recorded in the medical records, and new theories of liability arise. To hold the plaintiff
to the requirement that he produce at trial the expert who provided a statement at the
beginning of a matter would unduly and unfairly restrict plaintiffs and would have the
effect of preventing them from presenting their best case, based on all available
information, to a jury at trial in a situation where defendant healthcare providers are often
able to identify two and three experts on the same issue. Finally, this ignores the obvious
practical considerations of an expert relocating, becoming infirm, or having commitments
or scheduling conflicts that prevent him from testifying at a scheduled trial.

4. Requiring expert witnesses in malpractice actions to be physicians
currently board certified in the same specialty as the defendant physician.

A change to existing limitations utilized for expert witness would substantially
alter current practice, unduly restrict victims of medical malpractice, and unfairly
prejudice victims who have been harmed by medical errors of the right to exercise
necessary judgment when choosing which consulting expert will testify at trial.

Common law decisions interpreting the current limitations placed on expert
testimony allows experts to offer testimony and statements upon proof of proper
understanding and familiarity of the medical issues involved in the standard of care. An
expert’s absence of board certification in the defendant’s specialty under existing law
affects the weight given to that expert’s testimony rather than the admissibility of the
evidence. This is an appropriate standard which should not be altered. Frequently,
malpractice actions involve care at the intersection of two or more specialties, such as
radiology and orthopedic surgery, or internal medicine and infectious disease. Often a
malpractice action will arise as a result of a doctor going beyond his certified specialty in
providing treatment, or failing to consult an appropriate specialist when the condition
required such. Requiring a victim to put forth an expert who is board certified in the same
specialty as the defendant does not take into account these crossover scenarios. Limiting
expert testimony to one specialty also limits the jury or fact finders ability to from the
expertise of other specialists, who are often necessary to the medical issues at dispute in a
given case. Additionally, the proposed bill incorrectly assumes that a defendant will be
board certified in his specialty, which often is not the case.

Interestingly, the proposed bill is inconsistent and unduly prejudicial to both
physicians and patients involved with malpractice actions. Experts outside of the
defendant’s specialty are often used by both sides of malpractice litigation to help



persuade the jury and finder of fact of their position. Allowing this bill will accordingly
limit physicians and patients’ ability to present expertise from other specialties that are
relevant, helpful, and in many cases necessary for a just result.

5. Providing immunity from discovery for apologies and admissions of error
by medical providers.

A patient has the ethical and legal right to full disclosure of facts surrounding
adverse outcomes and medical mistakes. This position ahs been advocated by national
patient safety advocate, Dr. Lucien Leape, a professor at Harvard University School of
Public Health. There is a growing trend in favor of apologies because of data which
suggests that apologies reduce claims due to dissipation of the anger associated with Jack
of full disclosure by medical providers. The fact that the making of the apology is the
right thing to do and will decrease the likelihood of a claim being brought should be
motivation enough to give it.

However, these proposals seek to provide immunity from discovery for the
apology and any admissions of error made by the medical provider. In cases where the
medical provider apologizes and admits to error or wrongdoing, it is clear that the patient
has suffered harm due to medical malpractice. In the event of a subsequent claim, a
clearly meritorious plaintiff will be saddled with an additional, unfair and unwarranted
burden by losing rights afforded by well-settled rules of discovery and evidence. To
further tie the hands of the victim’s lawyer by foisting immunity upon apologies and
admissions of wrongdoing by medical providers is artificial and unjust. To shield an
apology and admission of error from discovery in a subsequent lawsuit penalizes a clear
victim of medical negligence by creating a further obstacle to uncovering the truth and
successfully resolving the claim. Rather, the victim’s attorney must continue to have the
opportunity to fully inquire of the defendant medical provider about what the standard of
care was which applied to the treatment in question and whether there was compliance
with that standard. Any previous admissions should be fully admissible on the issue of
non-compliance with the standard of care or should be fair game for impeachment of
testimony which is inconsistent with the previous admission. An apology cannot be
neatly separated from the reason given for the apology. To shelter the apology and related
admission 1s a slippery slope which will result in blanket immunity objections from
defense counsel, which will hamper effective and fair discovery. Full disclosure in the
form of an honest recognition and acknowledgement of mistake or wrongdoing is the
patient’s right, and where it occurs, the patient should not lose their right to fully inquire
about the error in discovery and use any such evidence in the prosecution of their claim.

As Dr. Leape has noted, FULL disclosure about events which occurred to a
person or to a member of the family is not an option, it is an ethical imperative.
Attempting to shield information about what actually happened to a patient or a member
of the family from full disclosure is fundamentally inconsistent with this imperative and
the Massachusetts Academy of Trial Attorneys opposes any efforts to do so.



6. Allowing The Medical Malpractice Tribunal to Require Case to Submit
to Binding Arbitration

This would allow the medical malpractice tribunal “where it determines the
circumstances of the case may be resolved more appropriately, may also refer any case to
mediation or arbitration.” This simple sentence would have the devastating affect of
stripping plaintiffs in medical malpractice actions of their right to a trial with a jury of
their peers. This arbitrary elimination of ones right to a jury trial should not be allowed.
Tribunal panel members are typically doctors and lawyers who volunteer to sit for a
number of cases on a given day. Their task is to determine if the cases presented put forth
the minimal amount of evidence necessary to proceed. To give the panel, at the infancy
stage of a case and before the parties have had the opportunity to conduct any discovery,
the ability to require that cases be decided by arbitration as opposed to a jury trial, is
unjust and unfair.

There 1s no data or other evidence to suggest that forceful arbitration of
malpractice actions will have any affect on insurance premiums. It also provides no
requirements or standards to be applied by the tribunal members. when making such
determinations. MATA strongly opposes this attempt to arbitrarily take away the right to
a jury trial from victims of medical errors.

7. Reduction in Amount of Non-Economic Damages

The current law requires that a jury can only award more than $500,000 in non-
economic damages if it first establishes that “substantial or permanent impairment of
bodily function or substantial disfigurement, or other special circumstances in the case
which warrant a finding that the imposition of such a limitation ... would deprive the
plaintiff of just compensation for the injuries sustained.” This cap has been in effect,
without any limit change, since 1986. There is no justification for reducing the amount at
this time or making it a “hard” cap. As with all damage caps, it would deprive the most
severely injured individuals of compensation for their injuries. It would also have a
disproportionate effect on women and children, whose damages from personal injuries
can be largely non-economic.

Non-economic damages compensate victims for very real, but not easily
quantifiable, losses sustained when they suffer a serious injury, such as loss of mobility,
paralysis, loss of bodily functions, blindness, disfigurement, severe and chronic pain, loss
of consortium, or loss of reproductive capacity. These are conditions which can deprive a
person of the ability to engage in many of the normal activities of day to day living.

There is no justification for reducing an amount recoverable for non-economic damages
that was established and has been in place for the past 20 years.

There is no empirical data to link larger awards for non-economic damages to
increased insurance premiums. There is also no data to suggest that juries routinely
misuse the current cap or award non-economic damages excessively. This would, of
course, have no effect on large awards based upon large medical expenses or future lost
earning capacity calculations.



The existing judicial system has many safeguards against excessive jury verdicts,
including motions for judgment notwithstanding the verdict, for remittitur and appeals. It
would unnecessarily further reduce the ability of a person harmed by medical negligence
to recover fair compensation for their injury.

8. Health Courts are Unconstitutional

Health courts would be an expensive, bureaucratic nightmare. They would
exchange a patient’s constitutional right to a jury trial for a schedule of pre-determined
outcomes that would be handed out by judges more interested in appeasing special
interests than rendering justice to the injured patients standing before them. And health
courts would not protect patients from wrongdoers, but instead, would shield doctors and
hospitals from accountability for their careless, harmful acts. Health courts truly are an
unfair proposition for patients.

Health Courts Would be Expensive and Bureaucratic. Health courts would place
a huge financial burden on already struggling state treasuries and American taxpayers.
States would have to contribute significant dollar amounts to first create a health court
system and then to cover all of the administrative costs associated with its operation.
Health courts would also be a bureaucratic nightmare for injured patients. Navigating
through the red tape of a health court system would make it more complicated and
frustrating for an injured patient to be compensated for a doctor or hospital’s wrongdoing
than under the current system.

Health Courts Would Eliminate a Patient’s Constitutional Right to a Jury Trial
In health courts, decisions about liability and compensation would be made by biased,
medically-trained judges, rather than by a fair and impartial jury. Despite the
constitutional guarantee to a jury trial and the fact that, for hundreds of years juries have
justly and effectively decided cases on varying levels of complexity, health courts would
eliminate juries altogether. In their place, health courts would use quasi-judges to hand
out pre-determined, one size-fits-all liability and compensation outcomes.

One Size Does Not Fit All When it Comes to Liability and Compensation Determinations.
Health court judges would not consider the unique facts and circumstances of each case.
Instead, decisions about liability and compensation would be pre-determined and selected
from a schedule of fixed outcomes and amounts. Health courts would unfairly treat all
injured patients the same, regardless of individual circumstances. For example, the
financial and professional ramifications of losing a finger are much greater for a pianist
than for a librarian; thus providing the same compensation outcome for each would be
highly unjust.

Health Court Judges Would be Biased. Health court judges, who might not even
be lawyers, would be hand-picked by politicians who would face heavy pressure from
insurance companies and the medical industry to select only those individuals that would
accommodate their interests over the interests of injured patients. Moreover, such



political appointees tend to favor the political viewpoint of their appointer. Depending on
the political climate, this could be disastrous for injured patients, who are less influential.

Health Courts Would Protect Wrongdoers from Accountability. Health courts
would make doctors and hospitals completely unaccountable when they carelessly injure
patients, and they would eliminate any incentive for doctors and hospitals to provide the
standard of care necessary to keep patients safe. Because health courts would rely on
pre-determined liability and compensation outcomes, wrongdoers would not have to take
responsibility for their bad acts. Moreover, health courts would further shield doctors
and hospitals from culpability by eliminating requirements to report adverse events to the
appropriate authorities.

9. No-fault System

Increases the cost of health care, at least one percent, by taxing every health care insurer.
This cost would have to be passed on to employers who bear much of the burden of
health care insurance and individual policy holders and would result in higher co-pays
and deductibles in health insurance policies.

To the extent that data gathering and reporting — to be used to identify patterns of care
giving rise to injuries, and that this is touted as a benefit of this legislation, this data is
ALREADY known by the Board of Registration in Medicine, the medical insurers, and
some is known to the Department of Public Health. The Betsey Lehman institute was
created for this same purpose and would provide the same function and benefit. The
problem is that the patterns of practice would not be made known to the public, even
though the data would be collected at public expense.

This proposal completely guts the Massachusetts Wrongful Death Act, by completely
denying compensation to husbands and wives, and children for injury to family member
or death of their family member.

The Corporation would have carte blanche to inspect all of a person’s medical records.
This runs afoul of federally enacted HIPPA regulations, recent court decisions protecting
privacy of medical records, and public policy of a right of privacy of medical
information.

This proposal has serious constitutional concerns, because it takes away a person’s rights
to access to the courts and trial by jury. This private corporation would have the power to
take away a person’s right go to court to seek fair compensation for their injuries, even if
they wanted to go to use the courts. This is unprecedented in Massachusetts in the
history of a person’s civil rights.

The injured person would still have to prove causation.
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by Philip E. Dyer

The insurance environment
for Healthcare Professional
Liability (medical malprac-
wee insurance) seems to be one of stabil-
ity, calm and improvement. Yet it
remains important for both hospitals and
doctors to exercise discration,

Hospitals are seeing increased insur-
ance competlition, current carriers are
improving their bottom line and more
companies are entering the market.
Existing carriers have also become more
aggressive in both pricing, terms and
conditions. More and more hospitals are
seeing reductions in premiwms, and
some are even negotiating successful
reductions in their deductibles at the
same time.

The picture is also improving for
physicians, perhaps to an even greater
degree. Carriers appear to be more
aggressive in soliciting new business as
well as reducing premiums (and some
declaring dividends and increasing cred-
its) for existing insureds.

For 2008, we can expect rate reduc-
tions that are a reflection of significantly
reduced claim frequency. This is a dra-
matic change when compared to the pre-
vious four years in this line of insurance,
known for turbulence, dramatic pre-
mium increases, reductions in ability to
provide coverage, and even non-
renewals due to stepped up underwrit-
ing criteria.

Industry analysts argue that the major
influences on the current marketplace
are six-fold: reinsurance changes, lower
frequency of claims, companies reaping
the rewards of tight underwriting, sur-
plus money from previous rate increases,
insurance companies flush with cash,
and decreased numbers of plaintiff attor-
neys in the field.

ONE: Reinsurance Changes

Healthcare professional liability insur-
ance companies are affected through the
purchase of reinsurance in the domestic,
Bermuda and London marketplace.
Historically, with its high volatility, high
severity and lengthy turnaround time for
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dictates that this produces a large num-
ber of insurance companies chasing a
very limited reinsurance market.

There are anecdotes that the after-
math of Hurricane Katrina seems to have
changed the reinsurance scenario.
Reinsurers that had typically exposed
their capital to property insurance risks
in the Gulf Coast States were no longer
willing to participate in that arena. In
order to continue to utilize their capital
they seem to have shifted to lines with
less volatility. A hurricane risk to prop-
erty in the Gulf States seemed more
volatile than medical malpractice. With
increased competition in reinsurance
come reduced costs to the insurance
companies. This is then passed on to
hospitals and doctors.

TWO: Frequency of Claims Has
Dropped Dramatically

Estimates of the drop in frequency com-
pared to high points of previous years,
ranged from a drop of 30 percentto a
drop of more than 50 percent in the
number of claims reported. Hospitals
that have seen frequency as high as three
to four claims per 100 beds are now see-
ing frequency as low as one and a half
claims per 100 beds. Doctors with
median frequency in the 10-12 claims
per 100 physicians per year are now see-
ing frequexncy as low as four to six claims
per 100 physicians per year. This hasa
direct effect to lower premiums; how-
ever, the severity of claims continues to
Increase. Most experts consistently show
that the severity of medical professional
liability claims continues to rise at six to
seven percent per year, and the costs of
defense are rising 15+ percent, per year.

THREE: Companies Are Reaping the
Rewards of Previous Years

The years 2000 through 2005 were diffi-
cult days for malpractice insurance, with
impacts on both carriers and consumers.
With a deteriorating loss picture (increas-
ing frequency and severity), companies

had to make tough choices. Besides dra-

matically raising premiums {com-
pounded premium increases more

than 100 nerrent in came ctatee) and Frure

Healthcare Professional Liability: Is 29 Years of
Volatility Finally Over in Medical Malpractice?

existing business with strict criteria.
With the improvements in 2005 and
2008, loss development appears to only
be ‘favorable’ with additional reductions
in loss reserves for the companies.

FOUR: Companies Have Money to
Spare

With clean books of business, robust pre-
miums and a favorable claims environ-
ment, there is a great deal of room for
companies to be aggressive and lower
rates. Companies find that increasing
profits allow them to increase their sur-
plus (stockholders equity). This
increases the opportunity for dividends
and reduced premiums. It also creates
opportunities for aggressive new busi-
ness appetites.

FIVE: The Healthcare Delivery System
Is Better at Preventing Claims and the
Incentive to Do So Is Pervasive

The last five years have generated an
industry-led and regulator-enhanced
ethos of patient safety that has been
remarkably successful. There are now as
many as 10 major hospital analytical/rat-
ing schemes on patient safety that have
generated national recognition and stan-
dards, and similar activities have
increased the priority at the
physician/provider insurers. Even the
restaurant rating organization Zagat is
looking at rating physicians. In addition,
notonly has the system created an envi-
ronument that has embraced patient
safety and prevention, the providers
themselves have seen the financial
incentive of claims prevention, health-
care cost reductions (welcomed by the
payors and employers) and the more
societal improvements in patient satis- !
faction and wellness.

SIX: The Trial Bar Cannot Afford to
Bring Cases that Have Little or No
Settlement Value

With ‘transparency’ of the records of
providers and institutions creating a stiff-
ening of resolve to aggressively defend
claims, and the cost to ‘work-up’a case
dramafically increasing for plaintiff attor-
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Medical Liability MONITOR

Is Healthcare Professional Liability Stable?

»continued from page 6

incentive/freward for plaintiff attorneys that are not experts in
this field to take medical malpractice cases. This has reduced
the number of plaintiff attorneys who actively take medical
malpractice cases. What remain are experts in this discipline
who may ‘triage’ 100 cases brought to them down to less than
five or six that warrant further investigation and possible claim.

Have We Finally Reached a ‘Nirvana’ of Stability in Medical
Malpractice?

Insurance companies in this discipline for this period of time
are typically reluctant to trust the current situation. Years of

experience have dictated that favorable conditions in medical
malpractice are transient. However, these incumbent insurers
are being forced to react to those newer players seeking advan-
tage in the marketplace. This presents insurance buyers with
both opportunities and reasons to be cautious. Some of the
potential long-term trends are unprecedented and could pro-
vide a permanent stability, yet only the future will tell; does
past experience tell us otherwise and not to trust the current
miarket? Time will tell.

Phil Dyer is vice president of the Professional Liability
Division at Kibble & Prentice, A USI Company.

Consumer; Patient Groups Reject State-Subsidized Malpractice Insurance

~continued from page 1

Reports, sent a similar letter to Gov. Paterson.

The group letter states, “since the last task force meeting in
December, there has been absolutely no communication with
the patient safety and consumer members of the task force,”
yet press accounts are reporting that a “major reform pro-
posal” will be unveiled shortly. Say the consumer and patient
groups, “We are particularly distressed that lobbyists for doc-

tors and hospitals seem to have participated fully in crafting
some sort of indemnity system—something never discussed
at the task force meetings and of which we know absolutely
nothing.” Reports have indicated this could include having
Medicaid “assume the burden of subsidizing malpractice.”
The groups called this “completely wrong-headed. In light of
the state’s current fiscal crisis, it would be a budget-busting
bailout for the state’s most dangerous doctors.”

Vicarious Liability Spreads with Ostensible Partnerships

>continued from page 8

effects on critical access in rural areas. Pilot programs in the
planning stage will scrutinize how gainsharing affects disease
management under Medicare and skilled nursing facilities
operating on prospective payment systems.

Opporents of gainsharing argue that the quality of care will
suffer because a less aggressive treatment or followup action
will result. The American Association of People with
Disabilities has consistently been the voice of caution. Medical
device companiss are also concerned that their products will
be the first cut under gainsharing. Additionally, gainsharing
critic Representative Pete Stark (D-CA) will now chair the
Ways and Means Health Subcommittee instead of Nancy
Johnson. Stark has been quoted as saying he will continue to
oppose gainsharing.

The Doctrine of Loss of Chance

Failure to diagnose has long been a leading cause of action in
medical malpractice cases. This has been particularly true
for claims against primary care physicians in cases involving
cancer, Raising the stakes to greater levels of liability for doc-
tors is the growing legal threat called “loss of chance.”

The loss of chance doctrine seeks to compensate a plain-
tiff for injuries resulting from the diminished likelthcod
that the outcome would have been better had some act or
omission of medical care not occurred. Typically, the plain-
tiff represents that the injuries caused by a disease or con-
dition, usually cancer, become more severe the longer a
diagnosis is delayed and thus the prospect (or “chance”) of
a cure or longer life decreases.

The doctrine of loss of chance was introduced into

was faced with a contract breach by a landowner who went
back on his promise to allow a farmer to use the land. In
Taylor v. Bradley, the court ruled that the farmer was being
deprived of his chance for profit. The doctrine subtly
moved forward with approval through American treatises
and case law and is becoming a growing category of med-
ical malpractice litigation.

Usually a doctor is held liable for diagnostic delay or failure
only if that failure is found to be a substantial factor in a
patient’s injury or death. However, courts in an increasing
number of states have adopted the doctrine of loss of chance.
Under this doctrine, the doctor can be held liable for depriving
the patient of a significant chance of a better outcome, includ-
ing survival. A common expression of the doctrine allows for
the full recovery of damages if a patient had a 50 percent or
greater chance of a better outcome and allows a proportional
recovery of damages if a patient’s chance of a better outcome
was less than 50 percent.

Those judges adopting loss of chance say that they believe it
to be a fairer doctrine. Twenty-two states recognize some form
of the principle, and a number of states have cases pending
that may lead to the doctrine’s adoption. States have adopted a
wide range of different percentage criteria and a threshold for a
loss of chance constituting a recoverable injury that varies
from “substantial” to “appreciable.”

A few state courts have held that the loss of chance to sur-
vive in alleged medical malpractice cases is not actionable. In
some of these states, new cases are pending to seek a reversal of
the previous decision.

Leona Egeland Siadek is vice president of public relations
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THE TRUTH ABOUT MEDICAL MALPRACTICE LITIGATION

MEDICAL MALPRACTICE CASES REPRESENT A TINY PERCENTAGE OF TORT
CASES FILED EACH YEAR. In 2004, medical malpractice cases accounted for an average of only
four percent of tort cases in 13 states reporting. '

CONTRARY TO POPULAR MYTH, FEW INJURED PATIENTS FILE LAWSUITS.

*  Between 44,000 and 98,000 Americans die each year (and 300,000 are injured) due to medical errors
i hospitals alone. Yet eight times as many patients are injured as ever file a claim; 16 times as many
suffer injuries as receive any compensation.

*  Atthe highest level, the estimated number of medical injuries (in hospitals and otherwise) is more
than one million per year; approximately 85,000 malpractice suits are filed annually. “With about ten
times as many injuries as malpractice claims, the only conclusion possible 1s that injured patients
rarely file lawsuits.”

FAR FROM BEING “BROKEN,” THE CURRENT MEDICAL MALPRACTICE SYSTEM
WORKS WELL. The Harvard School of Public Health recently found that the current system works:
legitimate claims are being paid, non-legitimate claims are generally nof being paid, and “portraits of a
malpractice system that is stricken with frivolous litigation are overblown.” The authors found:

*  Sixty-three percent of the injuries were judged to be the result of error and most of those claims
received compensation; on the other hand, most individuals whose claims did not involve errors or
injuries received nothing.

*  Eighty percent of claims involved injuries that caused significant or major disability or death.

*  “The profile of non-error claims we observed does not square with the notion of opportunistic trial
lawyers pursuing questionable lawsuits in circumstances in which their chances of winning are -
reasonable and prospective returns in the event of a win are high. Rather, our findings underscore
how difficult it may be for plaintiffs and their attorneys to discern what has happened before the
initiation of a claim and the acquisition of knowledge that comes from the investigations,
consultation with experts, and sharing of information that litigation triggers.”

*  “Disputing and paying for errors account for the lion’s share of malpractice costs.”

* “Previous research has established that the great majority of patients who sustain a medical injury as
a result of negligence do not sue. ... [Flailure to pay claims involving error adds to a larger
phenomenon of underpayment generated by the vast number of negligent injuries that never surface
as claims.”

THE VAST MAJORITY OF TRUE MEDICAL MALPRACTICE CASES SETTLE;
“FRIVOLOUS” CASES DO NOT SETTLE.
*  Inthe Harvard closed claims study, only fifteen percent of claims were decided by trial verdict.’
Other research shows that 90 percent of cases are settled without jury trial, with some estimates
indicating that the figure is as high as 97 percent.® :



* According to a Burcau of Justice report that examined medical malpractice insurance claims in seven
states, between 2000 and 2004, about 95 percent of medical malpractice insurance claims settled
prior to trial.”

¢ As Duke Law professor Neil Vidmar, who has extensively studied medical malpractice litigation,
recently lestified in the U.S. Senate, “Rescarch on why insurers actually settle cases indicates that the
driving force in most instances 1s whether the msurance company and their lawyers conclude, on the
basis of their own internal review, that the medical provider was negligent.....An carlier study by
Rosenblatt and Hurst examined 54 obstetric malpractice claims for negligence. For cases in which
settlement payments were made there was general consensus among insurance company staff,
medical experts and defense attorneys that some lapse in the standard of care had occurred. No
payments were made in the cases i which these various reviewers decided there was no lapse in the

28
standard of care.’

*  Vidmar testified, “In interviews with liability insurers that I undertook in North Carolina and other
states, the most consistent theme from them was: ‘We do not settle frivolous cases!” The insurers
indicated that there are minor exceptions, but their policy on frivolous cases was based on the belief
that if they ever begin to settle cases just to make them go away, their credibility will be destroyed
and this will encourage more litigation.”

»  Vidmar further testified, “Without question the threat of a jury trial is what forces parties to settle
cases. The presence of the jury as an ultimate arbiter provides the incentive to settle but the effects
are more subtle than just negotiating around a figure. The threat causes defense lawyers and the
liability insurers to focus on the acts that led to the claims of negligence. '’

THE NUMBER OF MEDICAL MALPRACTICE PAYMENTS IS DECLINING.
According to Public Citizen’s analysis of National Practitioner Data Bank (NPDB) data, between
1991 and 2009, the total number of malpractice payments made on behalf of doctors declined 15.4
percent (with judgments and settlements)."'
*  Public Citizen’s analysis also found that between 1991 and 2005, the number of malpractice
payments per 100,000 Americans dropped more than ten percent. 2

MEDICAL MALPRACTICE PAYOUTS ARE FAR SMALLER THAN COMMONLY
BELIEVED AND COMPENSATE FOR SERIOUS INJURIES.

« Verdicts and Payouts.

o In 2001, the latest year studied by the U.S. Department of Justice, median awards in medical
malpractice cases (jury and bench trials) was $422,000." In jury trials, the median was
$431,000."

o According to Public Citizen’s analysis of National Practitioner Data Bank (NPDB) data, “the
annual average payment for a medical malpractice verdict has not exceeded $1 million in
real dollars since the beginning of the NPDB. The average payment for a medical
malpractice verdict in 1991 was $284,896. In 2005, the average was $461,524. Adjusting
for inflation, however, shows that the average is actually declining. The 2005 average
adjusted for inflation is only $260,890 — a decline of 8 percent since 1991.”"

o Public Citizen also found that the total number of malpractice payments made on behalf of
doctors, including judgments and settlements, declined 15.4 percent from 2001-2005 (from
16,588 in 2001 to 14,033 in 2005) and “the number of payments per 100,000 people in the
U.S. also fell since 2001 — from 5.82 to 4.73 — a decline of 18.6 percent. Since 1991, the
number of payments per 100,000 people declined more than 10 percent. »1é

o According to a Bureau of Justice report that examined medical malpractice insurance claims
m seven states between 2000 and 2004, most medical malpractice claims were closed
without any compensation provided to those claiming a medical injury."’

o Vidmar testified “research evidence indicates that outlier verdicts seldom withstand post
verdict proceedings.... Post-trial reductions have been documented in a number of studies. [
and two colleagues found that some of the largest malpractice awards in New York
ultimately resulted in settlements between five and ten percent of the original jury verdict. A
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study that I conducted on medical malpractice awards in Pennsylvania and a study of Texas
verdicts found similar reductions. ... My recent rescarch on medical malpractice verdicts in
iHhinots found that, on average, final payments to plaintiffs were substantially lower than the
qury verdicts. T hls docs not mean that the original verdict was too high. Rather, needing
money immediately and wanting (o avoid a possibly lengthy appeal process the plaimiﬂ“
scttled for the health providers” insurance policy Hmit. C;Lnually spcakmg, the larger the
award, the greater the reduction in the settlement following trial. ™
+ Total Payouts. Total medical malpractice payouts, for injuries and deaths caused by mcdical
negligence in the nation, have recently hovered between $5 billion and $6 billion annually.” This is
less than half of what Americans pay for dog and cat food each year. 0
. Severity of injuries.

o Public Citizen’s analysis of NPDB statistics shows that patients do not win large jury awards
for msignificant claims and that payments usually correspond with injury severity. In 2003,
more than 64 pereent of payments involved death or significant injury, less than one-third
were Tor insignificant injury, and less than three percent were for million-dollar verdicts.”'

o According to Duke University Law Professor Neil Vidmar, “the magnitude of jury awards in
medical malpractice tort cases positively correlated with the severity of the plaintiffs’
injuries, except that injuries resulting in death tended to result in awards substantially lower
than injuries resulting in severe permanent injury, such as quadriplegia. I and two colleagues
conducted a study of malpractice verdicts in New York, Florida, and California. We also
found that jury awards of prevailing plaintiffs in malpractice cases were correlated with the
severity of the injury.””

* Punitive damages.

o In medical malpractice cases in 2001, the most recent year studied by the U.S. Department
of Iustxcc punitive damages were awarded in only 4.9 percent of cases with plaintiff
winners.”

o In medical malpractice cases between 1963 and 1993 studied by professors Koenig and
Rustad, punitive verdicts were largely proportional to compensatory awards, with the median
ratio of punitive damages to compensatory damages awarded at trial 1.21 to 1.>* They also
found that punitive damages were only levied in instances of outrageous behavior.® In
addition, judges changed 42 percent of punitive verdicts after trial. Nearly ten percent (26
out of 270) of cases involving punitive damages were reversed by appellate courts.?
Moreover, the “vast majority of punitive dollars were uncollectible due to post-trial
reversals, settlements, and defendant insolvency.”™ 7

CONTRARY TO POPULAR NOTIONS, IT IS DIFFICULT FOR PATIENTS TO WIN
MEDICAL MALPRACTICE CASES BEFORE JURIES.
In 2001, the latest year studied by the U.S. Department of Justice, patients won bef(nejudges 50
percent 01 the time, while only winning 26.3 percent of cases before juries, dropping from 30.5
percent in 1992.%

* According to the Harvard School of Public Health, patients “rarely won damages at trial, prevailing
in only 21 percent of verdicts as compared with 61 percent of claims resolved out of court.”?’

*  Duke University Law professor Neil Vidmar testified before Congress, “Interviews with North
Carolina jurors who decided medical malpractice cases showed that jurors viewed the plaintiffs’
claims with great skepticism. Jurors expressed their attitudes in two main themes: first, too many
people want to get something for nothing, and second, most doctors try to do a good job and should
not be blamed for a simple human misjudgment. This does not mean that in every case jurors held
these views. Sometimes, evidence of the doctor’s behavior caused j Jjurors to be angry about the
negligence. However, even in these latter cases the interviews indicated that the jurors had
approached the case wnh open minds. ™



JURIES ARE COMPETENT AND ABLE TO HANDLE MEDICAL MALPRACTICE
CASES. Consistent empirical studies show juries to be competent, effective, and fair decision makers able
to handle complex cases.”

LITIGATION IMPROVES PATIENT SAFETY. The New England Journal of Medicine confirmed in
a breakthrough article by George J. Annas, J.D., M.P.H., that litigation against hospitals improves the quality
of care for paticnts32 The author wrote, “In the absence of a comprehensive social insurance system, the
patient’s right to safety can be enforced only by a legal claim against the hospital. ... {M]ore liability suits
against hospitals may be necessary to motivate hospital boards to take patient safety more seriously....
Anesthesiologists were motivated by litigation to improve patient safety. As a result, this profession
implemented 25-years-ago a program to make anesthesia safer for patients and as a result, the risk of death
from anesthesia dropped from 1 m 5000 to about I 1n 250,000.”

A SMALL PERCENTAGE OF DOCTORS ARE RESPONSIBLE FOR MOST
MALPRACTICE PAYMENTS.
From 1991 to 2003, only 5.9 percent of doctors wem responsible for 57.8 percent of malpractice payments.
Each of those doctors made at least two payments.™
¢ Since the creation of the National Practitioner Data Bank in 1990, the large majority of doctors — 82
percent — never made a malpractice payment.”

FEAR OF LITIGATION IS NOT THE MAIN REASON DOCTORS DO NOT REPORT

ERRORS
According to a recent study by Dr. Thomas Gallagher, a University of Washington internal-medicine
physician and co-author of two studies published i the Archives of Internal Medicine, “Comparisons
of how Canadian and U.S. doctors disclose mistakes point to a ‘culture of medicine,” not lawyers, for
their behavior.”>* In Canada, there are no Juries, non-economic awards are severely capped and “if
patients lose their lawsuits, they have to pay the doctors' legal bills. .. yet “doctors are just as
reluctant to fess up to mistakes.” Moreover, “doctors’ thoughts on how likely they were to be sued
didn't affect their decisions to disclose errors.” The authors believe “the main culprit is a ‘culture of
medicine,” which starts in medical school and instills a ‘culture of perfectionism’ that doesn't train
doctors to talk about mistakes.”

* Research by George J. Annas, J.D., M.P.H. “found that only one quarter of doctors disclosed errors
to their patients, but “the result was not that much different in New Zealand, a country that has had
no-fault malpractice insurance” [i.e., no litigation against doctors] for decades. In other words,
“There are many reasons why physicians do not report errors, including a general reluctance to
communicate with patients and a fear of disciplinary action or a loss of position or privileges.”’

MEDICAL MALPRACTICE CLAIMS AND PREMIUMS ARE A TINY PERCENTAGE OF
THE TOTAL COSTS OF HEALTH CARE IN THIS COUNTRY.

*  Medical malpractice payouts are less than one percent of total U.S. health care costs. All “losses”
(verdicts, settlements, legal fees, etc.) have stayed under one percent for the last 18 years. Moreover,
medical malpractice premiums are less than one percent of total U.S. health care costs as well.
Dropping for nearly two decades, malpractice premiums have stayed below one percent of health
care costs.”

*  The Congressional Budget Office found that “Malpractice costs account for less than 2 percent of
[health care] spending,” and that all the provisions of the federal medical malpractice bill, including
a $250,000 cap on non-cconomic damages, “would lower health care costs by only about 0.4 percent

to 0.5 percent, and the likely effect on health insurance premiums would be comparably small.”**
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PATIENT JUSTICE s DVISON OF NSURANGE
Patients Are Better Off in States Without Barriers to Justice
January 2008

Executive Summary

In state after state, patients continue to be told that the silver bullet for improving healthcare is to
enact severe and arbitrary limits on patient access to the legal system. The argument made by
insurance and medical industry lobbvists is that, in essence, allowing the epidemic of medical errors
to go unchecked by legal accountability will improve the quality of healthcare. '

We set out to test this theory and determine if so-called tort “reform” corresponds to improvements
in the healthcare system. Our investigation shows the opposite to be the case. Using data collected
for a comprehensive state-by-state evaluation of healthcare by the non-profit, nonpartisan
Commonwealth Fund,” we have determined that states without caps on medical malpractice lawsuits
tend to have better healthcare than those with these arbitrary limits.”

According to our analysis, states with limits on patient access to the legal system have worse
overall healthcare on the Commonwealth Fund’s composite measurement than those
without arbitrary legal restrictions. In a ranking of all 50 states plus the District of Columbia, the
average rank of overall state health system performance for those states without caps on medical
liability damages is higher at 21.3 than those with arbitrary limits, which have an average rank of
28.9. This demonstrates that patients in states without limits on their access to the legal system are
better off than those with such barriers.

Moreover, states with caps more often rank among the worst in the Commonwealth Fund’s
healthcare measures. For instance, 69% of states with the poorest overall health system
performance (bottom quarter), 79% of states with the worst access to care, and 84% of states with

! This claim has been made by numerous special interests that advocate for severe and arbitrary limits on patient access
to the courts, including the American Tort Reform Association

(heep:/ Awww.atra.org /wrap/files.coi/7964_howworks.himl), Pacific Research Institute

(hega:/Swww pagificrescarclvore /publications /12932 /puly_detailasp), and Texans for Lawsait Reform

(http:/ Zwww rortreforsr.com/node / 1.

= The Commonwealth Fund, “Aiming H igher: Results from a State Scorecard on Health System Performance,” June
2007 See hup:/ /www.commonwealthfund.ore/ust_doc/StateScorecard.pdBsecrion=4039.

¥ The 20 states (plus the District of Columbia) without caps are: Alabama, Arizona, Arkansas, Connecticut, Delaware,
District of Columbia, lowa, Kentucky, Maine, Minnesora, New Hampshire, New Jersey, New York | North Caroling,
Oregon, Pennsylvania, Rhode Island, Tennessee, Vermont, Washington, and Wyoming.

The 30 states with caps are: Alaska, California, Colorado, Florida, Georgia, Hawaii, Idaho, Winois, Indiana, Kansas,
Louisiana, Maryland, Massachusetts, Michigan, Mississippi, Missouri, Montana, Nebraska, Nevada, New Mexico, North
Dakota, Ohio, Oklahoma, South Carolina, South Dakota, Texas, Utah, Virginia, West Virginia, and Wisconsin.

www.TexasWatch.org
© 2008 Texas Watch All Rights Reserved



the poorest quality of care have limits on patient access to the courts. Evidence from this study
shows that the proposition that so-called tort “reform” is achieving its touted goal of improving
patient care is highly dubious. Patients fare worse in states with limits on access to thelr legal

accountability system.

This data demonstrates the falsity of a major component used by special interests who
desire to immunize wrongdoers from accountability by stripping patients of their legal
rights. According to this analysis, Americans are much more likely to obtain better quality and
access to healthcare and are significantly more likely to have health insurance in states that do not
restrict the ability of injured patients to hold negligent doctors and hospitals accountable,

Methodology

Using healtheare rankings developed by The Commonwealth Fund, a non-profit healthcare research
foundation, this report compares srates that have imposed limitations on patient access to the civil
justice system through arbitrary imits on medical malpractice cases with those that have not. The
Commonwealth Fund rankings measure overall health system performance, access to healthcare,
and quality of healthcare by dividing all 50 states plus the District of Columbia into quartiles based
on each state’s performance. According to the Commonwealth Fund, performance is measured in
“access, quality, avoidable hospital use and costs, equity, and healthy lives.” Texas Wartch utilized
the Commonwealth Fund’s measures as a benchmark to compare states with caps on medical
lability damages with those that do not impose these arbitrary limitatons.

Results

Owerall Health System Performance

When the Commonwealth Fund rankings of
states are combined with information about
which states have limits on physician and

Overall Health System Performarce

, o 100
hospital accountability, it becomes clear that 0
states without limits typically ranked higher. w

The difference is particularly clear among
states that provide the poorest healthcare
(those in the bottom quartile), where 69%
of the states have caps on medical liability
damages. This trend continues across the
states in the overall health system
performance rankings, as states with caps
comprise an increasing percentage as the
overall performance worsens, while states
without caps comprise a decreasing
percentage.

Percent of States

Top Quartile  2nd Quartife  3rd Quantile  4th Quartile

State Rankings

Texas, which has been applauded by special
interests pushing a corporate immunity agenda across the country, is ranked 49" among states in

overall health system performance.

# See Footnote 2 at pg. 3.
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Alecess 1o Healtheare

The Commonwealth Fund report also ranks states according to access o healtheare. The report
concludes that “access to health caie is the foundation and hallmark of a high performance health
system, [and] the foremost factor in

determining whether people have access to Access to Healtheare

care...is having insurance.”” For numerous 06 -

vears, Texas has ranked at or near the bottom N
of states for percent of residents covered by
health insurance,” and in the
Commonwealth’s assessment of access,
Texas ranks dead last yer again.

In the access rankings, states with caps

Percent of States

comprise a mere 36% in the top quartile
while they represent a whopping 79% of
states in the bottom quartile. The report
further subdivides the access rankings to

indicate which states have the highest ool Gt oGl shounie

percentages of insured adults and 1Vnsurcd State Ranking

children. In both of these categories, states

with caps comprise an astounding 85% in the

bottom guartile — meaning that states with caps are significantly more likely than states without caps
1 g g )

to have high percentages of uninsured adults and children,

Luality of Healtheare
The Commonwealth Fund uses numerous factors Quality of Healthcare
to measure health care quality, including adult -
preventative care, child mental health care, and
hospital quality. Of states with the highest
quality of healthcare (those in the 1% der), only
46% have caps, while of states with the poorest
quality of healthcare (those in the 4" tier), 84% -
nearly rwice as many — have caps.

& Cap
No Cap

mCap
# No Cap

Percent of States

This clearly indicates that states with caps fare
worse in terms of quality in the healthcare arena,
directly contradicting assertions that caps on
medical malpractice claims lead to improved
healthcare.

top Quartite 2nd Guanite 30d Quartile 4th Quastise

Conclusion
o . . State Ranking
This analysis clearly demonstrates that assertions
by special interests thar stripping patients of their

legal rights will lead to better care 1s groundless. Advocates of restricting patient rights simply

¥ See footnote 2 at pg. 18.
¢ U.S. Census Bureau, “Houschold Income Rises, Poverty Rates Decline, Namber of Uninsured Up,” August 28, 2007.
See b/ Swww.census ooy /Press-Release /www /releases /archives//income wealth /010583, heml,

www.TexasWatch.org




cannot get around the simple face that patients are better off in states that do not limit the legal

rights of patents.

While a number of factors go into determining the quality of care that patients receive, we believe
that holding negligent doctors and careless hospitals accountable goes a long way toward improving

overall patent care.

Rather than relying on flimsy conclusions made by insurance-backed interest groups and industry
lobbyists, we encourage lawmakers in states across the nadon to address the epidemic of medical
errors by strengthening patient safety standards and ensuring fair and open access to the legal

system.

About Texas Watch

Founded in 1998, Texas Watch is a citizens group based in Austin, Texas, which is dedicated to
open access to the legal system for all Texans, fair markets for consumers, and strong accountability
measures for wrongdoers. With 10,000 citizen members, Texas Watch actively advocates for real
insurance and legal reforms that strengthen protections for families, patients, consumers, workers,
and small business owners. To learn more about Texas Watch, visit www.TexasWatch.oxg.

www.TexasWatch.org



Appendix

Table 1 Information
Overall Health Syseem Performance

s Top Quartle

o Cap: 6/13 = 46%

o No Cap: 7/13 = 53%
o Sccond Quartile

o C?IP: 7/12 = 58%

o No Cap: 5/12 = 42%
o Third Quarale

o Cap:8/13

o No Cap: 5/1
o Fourth Quarale

o Cap:9/13 = 69%

o No Cap:4/13 = 31%

= 62%
3= 38%

Table 2 Information
Access to Healthcare

o Top Quartle
o Cap:5/14 = 35%
o No Cap: 9/14 = 64%
o Second Quarule
Lo Cap: 8/12 = 67%
o No Cap:4/12 = 33%
o Third Quartle
o Cap:6/11 = 55%
o No Cap: 5/11 = 45%
s Fourth Quartile
o Cap:11/14 = 79%
o No Cap:3/14 = 21%

Table 3 Information
Quality of Healthcare
e Top Quartle
o Cap:6/13 = 46%
o No Cap:7/13 = 54%
s  Sccond Quarule
o Cap: 6/13 = 46%
o No Cap:7/13 = 54%
¢  Third Quartle
o Cap:7/12 = 58%
o No Cap: 5/12 = 42%
¢ Jourth Quartdle
o Cap:11/13 = 84%
o No Cap:2/13 = 15%

www.TexasWatch.org
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Where have all the doctors gond® L

Emaill PrintiSingle Page| Text size B & By Joseph B. Martn
May 27, 2008

THE QUESTION OF whether there are enough doctors to care for patients, particularly if
the nation moves toward a new scheme for universal health coverage, is the elephant in the
room of the presidential campaign debate on health reform.

Fifteen to 20 years ago there were worries about too many doctors, particularly in some
specialties. Now, the Association of American Medical Colleges is requesting medical
schools to increase enrollments by 30 percent over the next seven to 15 years.

Serious shortages are expected in fields like general surgery, particularly in smaller urban
centers and rural districts, and in neuro-ophthalmology, where doctors, unlike
ophthalmologists, have a tough time making enough to pay off school debts.

And with an aging population there will be an increasing demand for geriatric medicine as

well.

But the gravest concern is about the lack of primary care doctors to work in settings where
the patient load is high and the pay is less.

Indeed, Massachusetts is finding that there are not enough primary care venues to deliver
care to all the enrollees in the new universal healthcare plan.

Let's step back and put this medical supply-and-demand equation in context. Every year US
medical schools graduate about 15,000 students. They welcome another 6,500 foreign
medical graduates into first year post-graduate residency slots; most of these international
graduates will remain in the United States, unfortunately depriving their home countries of
the work force required to deliver adequate medical care there.

Where do all the new doctors go? The current view is that they are hitting the ROAD:
Radiology, Ophthalmology, Anesthesiology, and Dermatology. In all these specialties the
pay is better and lifestyle issues permit regular work hours, a point often of great
importance to women graduates, who now make up a full 50 percent of the graduating
doctors.

I've done some checking on doctors' career plans based on their residency match. They show
some distinct trends. At both Harvard and the University of Rochester medical schools, for



example, 16-27 percent of the graduates chose internal medicine, 10-15 percent pediatrics,
4-11 percent obstetrics and gynecology and 7-11 percent general surgery. Sadly, at the low
end of the spectrum, less than 5 percent went into primary care and family medicine.

This march into more lucrative medical specialties is severely crimping the ranks of needed
primary care doctors at the very moment the demand for primary care is on the rise.

So what can be done to deliver the quality of care expected by patients? How will healthcare
increasingly focus on the importance of prevention and public health measures -
encouraging parents to vaccinate their children, supporting major initiatives to stop
smoking, developing regimens for weight control that actually work, and turning the focus
from treatment to preventing and managing chronic diseases?

The solution entails more than simply producing more doctors; it requires educating
doctors and care givers in new collaborative ways. Those who are trained need the right
training and the right jobs with the right pay commensurate with the contributions made.

But most important, new models of healthcare delivery must be developed - with a new
focus on team work, where, for example, doctors, nurses, pharmacists, and social workers
form efficient groupings to consider patient-centered care. Teamwork and new ways of
delegating treatment will take the load off of the hard-pressed primary care physician.

Also needed to be addressed is the disparity in reimbursement where doing procedures pays
well but thinking deeply about a patient's problems has financial limitations.
Reimbursements should be based on quality of care, not quantity.

Bottom line: the new requirements in medical care require new thinking in how to deliver
that care.

And new thinking is what is needed in an election year featuring a major debate on
healthcare. This debate needs to move beyond the issue of access and coverage to how the
delivery system can be restructured to provide the best healthcare possible at an affordable

cost.
So let the real debate over health reform begin.

Dr. Joseph B. Martin, professor of neurobiology and former dean of Harvard Medical
School, is chairman of the New England Healthcare Institute. =
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HIGHLY REGARDED NEW STUDIES OBLITERATE
COMMON MYTHS ABOUT MEDICAL MALPRACTICE

Two just-published studies from the March 2008 Journal of Empirical Legal Studies find:

1. The supply of OB/GYNs in a state has no relationship to either doctor’s
malpractice premiums or a state’s liability laws.'

“[M]alpractice insurance premium levels and the presence of liability-limiting tort reforms
in a state do not significantly affect the supply of OB/GYNs at the state level. These results
are at odds with assertions of an exodus of OB/GYNs from states with high and rapidly
rising insurance premiums. They also undercut suggestions that caps on noneconomic
damages and other tort reforms help states attract and retain high-risk specialists by
providing relatively good insulation from malpractice judgments.”

“Our results suggest that most OB/GYNs do not respond to liability risk by relocating out of
state or discontinuing their practice, and that tort reforms such as caps on noneconomic
damages do not help states attract and retain high-risk specialties.”

“Overall, the results provide no evidence that liability pressure, as measure by malpractice
premiums, 1s associated with the supply of OB/GYNs per capita in a state.”

2. Patients are less likely to file malpractice claims in underserved areas, and less
likely if their medical procedures are considered risky.’

“Two factors negatively associated with claiming are 1. The prevalence of risky medical
diagnoses [obstetric/gynecology procedures, cardiac procedures, and orthopedic procedures
fall into this risk group] and 2. physicians per capita.”

“[T]he risk factor was negatively associated with high claim rates, perhaps suggesting an
association with quality of care and malpractice claims.”

“The negative association between the rates of high risk procedures, and the rates of
malpractice claims, was true for both inpatient and outpatient claims.”

Y. Tony Yang, David M. Studdert, S.V. Subramanian, Michelle M. Mello, “A Longitudinal Analysis of the Impact of
Liability Pressure on the Supply of Obstetrician-Gynecologists, Journal of Empirical Legal Studies,” Vol. 5, Issue 1,
21-53 (March 2008)

? Kevin D. Hart, Philip G. Peters, “Cultures of Claiming: Local Variation in Malpractice Claim Frequency,” Journal of
Empirical Legal Studies, Vol. 5, Issue 1, 77-107 (March 2008)(analyzed annual claims from 62 New York counties over

a l4-year period).
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[ appreciate the opportunity to address the Boston Bar Association on the Governor’s proposal to
establish an “Avoidability-Based Administrative Compensation Scheme for Obstetrical Injury”
in the state of Massachusetts.

The Center for Justice & Democracy (CJ&D) is a national consumer rights organization
dedicated to educating the public about the importance of the civil justice system. Americans for
Insurance Reform, a project of CJ&D, is a coalition of over 100 consumer and public interest
groups representing more than 50 million people. Among our members are MassPIRG and the
New England Patients’ Rights Group. We have also worked closely with Massachusetts
residents who have been the victims of medical malpractice, including John McCormack who
lost his 13-month-old daughter Taylor while she was awaiting surgery to repair a malfunctioning
shunt in her skull.

AIR advocates strengthening state oversight of insurance industry practices instead of trying to
solve insurance problems on the backs on injured patients. Increased insurance regulation is the
only real solution to ending the periodic insurance “crises” that hit this country ever 10 years or
so and inevitably lead to frenetic calls for legislative limits on patients’ rights to sue. The
proposal before you today is simply one more variation of this recurring pattern.

I'would like to address both the premise of this proposal and its merits as articulated in the
outline presented to us.

A PHONY PREMISE — A BoGUs “CRrisis”

Since the premise behind this proposal is to avoid an impending medical malpractice insurance
“crisis” in Massachusetts, it is critical to understand why insurance rates are skyrocketing for
some doctors in some states.

The Insurance Cycle, Not the Legal System, is Driving Up Rates

Insurers make most of their money from investment income. During years of high interest rates
and/or excellent insurer profits, insurance companies engage in fierce competition for premium



dollars to mvest for maximum return. Insurers severcly underprice their policies and insure very
poor risks just to get premium dollars to invest. This is known as the “soft” insurance market.

But when investment income decreases — because interest rates drop or the stock market
plummets or the cumulative price cuts make profits become unbearably low — the industry
responds by sharply increasing premiums and reducing coverage, creating a “hard” insurance
market usually degenerating into a “liability insurance crisis.”

A hard insurance market occurred in the mid-1970s, precipitating rate hikes and coverage
cutbacks, particularly with medical malpractice insurance and product liability insurance. A
more severe crisis took place in the mid-1980s, when most liability insurance was impacted. At
that time, numerous studies, including those conducted by the National Association of Attorneys
General under the direction of the Massachusetis Attorney General' and state commissions in
New Mexico, Michigan and Pennsylvania®, confirmed that the crisis was not caused by the legal
system but rather by the insurance cycle and mismanaged underwriting by the insurance
indusiry. Even the insurance industry admitted this internally. In 1986, Maurice R. Greenberg
of American International Group told an insurance audience in Boston that the industry’s
problems were due (o price cuts taken “to the point of absurdity” in the early 1980s. Had it not
been for these cuts, Greenberg said, “[TThere would not be ‘al] this hullabaloo’ about the tort

system.”
Business Week magazine also explained in a January 1987 editorial:

Even while the industry was blaming its troubles on the tort system, many experts
pointed out that its problems were largely self-made. In previous years the industry had
slashed prices competitively to the point that it incurred enormous losses. That, rather
than excessive jury awards, explained most of the industry’s financial difficulties.’

Apgain today, the country is experiencing another so-called insurance “crisis,” or “hard market,”
this time impacting property as well as medical malpractice lines with rates going up 100 percent
or more for some.

' Prancis X. Bellotti, Attorney General of Massachusetts, et al., Analysis of the Causes of the Current
Crisis of Unavailability and Unaffordability of Liability Insurance (Boston, MA: Ad Hoc Insurance
Committee of the National Association of Attorneys General, May 1986).

? See, e.g., New Mexico State Legislature, Report of the Interim Legislative Workmen’s Compensation
Comm. on Liability Insurance and Tort Reform, Nov. 12, 1986; Michigan House of Representatives,
Study of the Profitability of Commercial Liability Insurance, Nov. 10, 1986; Insurance Comm.
Pennsylvania House of Representatives, Liability Insurance Crisis in Pennsylvania, Sept. 29, 1986.

* Greenwald, “Insurers Must Share Blame: AIG Head,” Business Insurance, March 31, 1986.

“ “What Insurance Crisis?” Business Weck, January 12, 1987.



The following chart shows the national cycle at work, with premiums stabilizing for 15 years
following the mid-1980s crisis. (The 1992 data point was not a classic cycle bottom, but
reflected the impact of Hurricane Andrew and other catastrophes in that year.)
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Prior to late 2000, the industry had been in a soft market (characterized by low rates) since the
mid-1980s. The strong financial markets of the 1990s had expanded the usual six- to ten-year
economic cycle. No matter how much they cut their rates, the insurers wound up with a great
profit year when investing the float on the premium in this amazin g stock and bond market. (The
“float” occurs during the time between when premiums are paid into the insurer and losses paid
out by the insurer —e.g., there is about a 15-month lag in auto insurance and a 5 to 10 year lag in
medical malpractice.) Further, interest rates were relatively high in recent years as the Fed
focused on inflation.

But in 2000, the market started to turn with a vengeance and the Fed cut interest rates again and
again. This took place well before Septermnber 11", The terrorist attacks sped up the price
increases, collapsing two years of anticipated increases into a few months and leading to what
some seasoned industry analysts see as gouging.” However, the increases we are witnessing are
mostly due to the cycle turn, not the terrorist attack or any other cause. This is a classic
economic cycle bottom.

In hard market periods, as we are currently experiencing, insurers will increase reserves as a way
to justify price increases. In fact, the current insurance “crisis™ rests significantly on a jump in
loss reserves in 2001. Historically, reserves have been later “released” to profits during the
“softer” market years. For example, according to a June 24, 2002, Wall Street Journal front page
investigative article, St. Paul, which until 2001 had 20 percent of the national med mal market,
pulled out of the market after mismanaging its reserves. The company set aside too much money
in reserves to cover malpractice claims in the 1980s, so it “released” $1.1 billion in reserves,

> “ITlhere is clearly an opportunity now for companies to price gouge — and it’s happening. . .. But]
think companies are overreacting, because they see a window in which they can do it.” Jeanne Hollister,
consulting actuary, Tillinghast-Towers Perrin, quoted in “Avoid Price Gouging, Consultant Warns,”
National Underwriter, Jan. 14, 2002.



which flowed through its income statements and appeared as profits. Seeing these profits, many
new, smaller carriers came into the market. Everyone started slashing prices to attract
customers. From 1995 to 2000, rates fell so low that they became inadequate to cover
malpractice claims. Many companies collapsed as a result. St. Paul eventually pulled out,
creating huge supply and demand problems for doctors in many states.®

However, lawmakers and regulators (and the general public) are now being told by insurance and
medical lobbyists that doctors’ insurance rates are rising, and companies are puliing out of the
market, due to increasing claims by patients, rising jury verdicts, and exploding tort system costs
in general. The insurance industry argues and, worse, convinces doctors and some lawmakers to
believe that patients who file medical malpractice lawsuits are being awarded more and more
money, leading to unbearably high losses for insurers. Medical malpractice insurers state that to
recoup money paid to patients, insurers are being forced to raise insurance rates or, in some

cases, pull out of the market altogether.

In fact, none of this is true. Americans for Insurance Reform has released a new study, Stable
Losses/Unstable Rates, showing that since 1975, medical malpractice paid claims per doctor in
this country have tracked medical inflation very closely (slightly higher than inflation from 1975
to 1985 and flat since). In other words, payouts have risen almost precisely in sync with medical
inflation. Moreover, contrary to what the insurance and medical lobbies have alleged, the years
2001 and 2002 saw no “explosion” in medical malpractice insurer payouts or costs to justify
sudden rate hikes. In fact, rather than exploding, inflation-adjusted payouts per doctor dropped
from 2001 to 2002. These data confirm that neither jury verdicts nor any other factor affecting
total claims paid by insurance companies that write medical malpractice insurance have had
much impact on the system’s overall costs over time.

Second, while payouts closely track medical inflation, medical malpractice premiums are quite
another thing. They do not track costs or payouts in any direct way. Since 1975, the data show
that in constant dollars, per doctor written premiums — the amount of premiums that doctors
have paid to insurers — have gyrated almost precisely with the insurers’ economic cycle.
Moreover, medical malpractice insurance premiums rose much faster in 2002 than was justified
by insurance payouts. This hike is similar to the rate hikes of the past, which occurred in the
mid-1980s and mid-1970s and were not connected to actual payouts.

Where’s the Crisis?

* On August 29, 2003 — the Friday before Labor Day weekend — the General Accounting Office
report Medical Malpractice: Implications of Rising Premiums on Access 1o Health Care was
released to the public. The report had been requested by congressional Republicans. The GAO
report examined claims by the American Medical Association (AMA) and state medical societies
that a widespread health care access “crisis” exists as a result of doctors’ medical malpractice
insurance problems. The AMA has labeled 19 states as so-called “crisis” states. Massachusetts
1s considered by the AMA to be a “problem” state. It is this designation that has apparently led

® Christopher Oster and Rachel Zimmerman, “Insurers’ Missteps Helped Provoke Malpractice ‘Crisis,””
Wall Street Journal, June 24, 2002.



to the current proposal. Yer, Massachusetts has more physicians per capita than any other state
in the country,” and ranks seventh of the fifiy states in the number of OB/GYNs per capita.”

Similarly, the one so-called “crisis” state in New England, Connecticut, ranks second in the
nation in the number of OB/GYNs per capita and fourth in physicians per capita, and the other
alleged “‘crisis” state in the Northeast, New York, ranks third in the nation in the number of
OB/GYNs and second in physicians per capita.” These and other findings with regard to states
that have been designated as in “crisis” by the AMA should raise significant questions as to
whether OB/GYNs in Massachusetts are, in fact, experiencing any sort of “crisis” as a result of
the state’s legal system.

GAO found claims about a current or impending crisis to be false or widely exaggerated. To the
extent there are a few access problems, many other explanations can be established. In fact, the
health care access problems that GAO could confirm were isolated and the result of numerous
factors having nothing at all to do with the legal system. Specifically, GAO found that these
pockets of problems “were limited to scattered, often rural, locations and in most cases providers
identified long-standing factors in addition to malpractice pressures that affected the availability

of services.”

With regard to obstetrics practices in two high profile so-called “crisis’ states — Nevada and West
Virginia - GAQO found:

In Nevada, 34 OB/GYNs reported leaving, closing practices, or retiring due to
malpractice concerns; however, confirmatory surveys conducted by the Nevada State
Board of Medical Examiners found nearly one-third of these reports were inaccurate—=8
were still practicing and 3 stopped practicing due to reasons other than malpractice.
Random calls [GAO] made to 30 OB/GYN practices in Clark County found that 28 were
accepting new patients with wait-times for an appointment of 3 weeks or less.

In West Virginia, although access problems reportedly developed because two hospital
obstetrics units closed due to malpractice pressures, officials at both of these hospitals
told [GAQ] that a variety of factors, including low service volume and physician
departures unrelated to malpractice, contributed to the decisions to close these units. One
of the hospitals has recently reopened its obstetrics unit.

As far as what the insurance industry is actually experiencing, newly-released data shows that
insurance company profits, including those of medical malpractice insurers, are booming and
insurance analysts are privately raving about it. According to the September 15, 2003, Business
Insurance article entitled “Market Conditions Still Ripe for Insurer Profitability; Buyers to See

7 See U.S. Census Bureau, Statistical Abstract of the United States: 2002, Table 147,
hitp://www.census.gov/prod/2003pubs/02statab/health. pdf.

* New York State Conference of Blue Cross and Blue Shield Plans, The Facts About . .. New York's
Physician Supply, at http://files.veranet.net/1 163/physician_supply0603.pdf (last visited Nov. 18, 2003).
? New York State Conference of Blue Cross and Blue Shield Plans, The Facts About . .. New York’s
Physician Supply, at http://files.veranet.net/] 163/physician_supply0603.pdf (last visited Nov. 18, 2003).



Rate Hikes Ease,” 14 property/casualty insurers saw a 35.9 percent increase in net income, to
$7.5 billion, in the first half of 2003. Only Hartford booked an $888 million first-half loss,
reflecting a $3.91 billion pretax charge for asbestos reserves in the first quarter,

By far the largest insurer reporting was American International Group, a major medical
malpractice writer. AIG’s net income increased by 30.3% in the first half of 2003, and it had a
shockingly low combined ratio 0f 92.7%. That means it is making a lot of money even before

adding in investment income,

Here's what some insurance analysts had to say about the first half 2003 results, according to
Business Insurance:

“I think the industry did fantastic, and my expectation is that we’ll see more of the same
1 the second half.” - Chris Winans, senior property/casualty analyst, Lehman Bros.

There have been some “amazing cash flow numbers.” - — Stephan Petersen, Cochran, .
Caronia & Co.

“Underwriting margins should remain good and, in fact, likely improve modestly because
price increases have been exceeding claims inflation for the most part.” (emphasis added) v
-— Jay Cohen, Merrill Lynch.

“I think it's going to continue to get better. I don't see any clouds on the horizon.” —
James Inglis, Philo Smith & Co.

In addition to undermining insurers’ arguments that they are suffering gigantic loses due to
claims and payouts — an assertion that underlies their principal argument for this proposal and
other “tort reform” — this new data has additional significance: It may be signaling the end of the
hard market. Americans for Insurance Reform spokesperson J. Robert Hunter, Director of
Insurance for the Consumer Federation of America, said, “As in previous insurance cycles, the
insurers are raking in the dollars, belittling their results as ‘inadequate,” hiding much of their
spoils in massive reserve hikes and, quietly, starting to compete again, setting the stage for the
soft market, and lower prices, ahead.” '

Insurance Industry Reform is the Only Answer to Prevent Future Insurance “Crises”

So what can we do? First, wait for the hard market to end before even considering taking away
patients’ rights. Rates will stabilize soon. As Hunter put it in an April 2003 report by the
Consumer Federation of America, “This classic turn after two years of skyrocketing premiums is
good news for the hard-pressed buyers of commercial insurance. While there may be some
increases yet ahead for some specific commercial buyers, the end of the hard market is clearly at
hand for most business consumers.”

Second, the causes and solutions to these insurance problems lie with the insurance industry, not
the legal system. Unless fundamental changes in insurance industry practices are made, the
cyclical price-gouging of policy holders will never end.



In July 2002, AIR sent letters to all 50 state insurance commissioners, including Massachusetts,
outlining a number of steps that each state should immediately pursue. AIR wrote:

In view of the excessive rate increases, price-gouging and tight underwriting that have hit
certain lines of insurance this year, including the homeowners and medical malpractice
lines, and recent reports about the questionable business and accounting practices of
some insurers that are intensifying the impact of the economic cycle of the insurance
industry,'” Americans for Insurance Reform believes it is imperative that insurance
regulators take immediate steps to impose a new regime of corporate responsibility and
accountability on this industry whose business practices are wreaking havoc on the
American economy. This letter details our recommendations for investigations, audits,
and reforms.

The following were AIR’s recommendations:
1. Investigations and Audits

There must be a full and thorough investigation of the insurance companies’ data to
determine if there are errors and over-reserving in the data. In particular, we are asking
that you order an investigation to determine: ‘

The extent to which the extraordinarily high profitability of the insurance industry
during much of the 1990s . . . is related to the performance of interest rates and
the stock market during those periods;

The extent to which today’s rate increases are an attempt to recoup money that
insurers lost in the stock market or in other poorly-performing assets;

The extent to which insurers are adversely affected by today’s low interest rates;

Whether insurers’ estimates of their future claims payments, which are the basis
for rate increases, are unreasonably high today; and

Whether it is proper, or lawful, for insurers to seek substantial rate increases
despite having hugely increased their surplus—the money they have “in the bank,”
with policyholder-supplied funds, particularly if the insurer is overcapitalized.

In addition, we urge you to institute, or seek statutory authority to institute, annual, rather
than the typical once-every-three-years, audits of insurance companies operating in your

" For example, on June 24, 2002, the Wall Street Journal ran a front-page investigative story that
reported, among other things: “Following a cycle that recurs in many parts of the business, a price war
that began in the early 1990s led insurers to sell malpractice coverage to obstetrician-gynecologists at
rates that proved inadequate to cover claims. . . . Some of these carriers had rushed into malpractice
coverage because an accounting practice widely used in the indusiry made the area seem more profitable
in the early 1990s than it really was. A decade of short-sighted price slashing led to industry losses of
nearly 33 billion last year.” Moreover, “[i]n at least one case, aggressive pricing allegedly crossed the
line into fraud.”



state, These annual audits, we believe, should ascertain whether the companies are
engaging in questionable accounting practices and whether their business and investment
practices, by failing to take into account cyclical economic downturns, present
unacceptable financial risks for insurance consumers and shareholders.

2. Specific Reforms. The state insurance commissioner should:

Regulate excessive pricing. One cause of the cycle is the lack of regulatory
action to end excessive and inadequate rates during the different phases of the
cycle. Please start now by regulating the excessive prices being charged by
insurers today in your state. At least hold the necessary hearings to determine if
the prices are not excessive.

Advise your legislators that the solution to prevent shock rate increases such as
we are now experiencing is insurance reform, not “tort reform.”

Freeze particularly stressed rates until the examination of the prices and
remarkable jumps in loss reserves can be fully analyzed. For instance,
medical malpractice and homeowner rates should be frozen. A roll back of
unjustified rate increases that have already taken effect should then be in order.
(The manner in which insurance rate rollbacks can be written and implemented to
comply with all Constitutional requirements is explained in Calfarm Ins. Co. v.
Deukmejian, 48 Cal. 3d 805 (1989), and 20" Century Ins. Co. v. Garamend, 8
Cal. 4th 216 (1994). These cases substantially upheld Prop 103, the California
insurance reform initiative that rofled back auto insurance rates by 20%.)

Require that risks with poorer experience pay more than good risks in lines
of insurance where such methods are not in use today. For example, require
medical malpractice insurers to use claims history as a rating factor, and to give
that factor significant weight. Auto insurers use an individual’s driving record as
a rating factor; workers’ compensation insurers use the employer’s loss
experience as a rating factor— so-called “experience mod.” Malpractice insurers
should do the same. In addition, you should require all medical malpractice
insurers to offer all “good” doctors— i.e., all doctors meeting an objective
definition of eligibility based on their claims history, their amount of experience
and perhaps other factors — the lowest rate.

Reduce the percentage of assets that insurers can invest in stocks or other
risky assets. Insurers should not be permitted to raise their rates in order to
recoup losses on stocks or other risky assets. The less risky their investments, the
more secure policyholders are, and the more stable are rates.

Create a standby public insurer to write risks when the periodic cycle
bottoms and hard markets occur, such as 2 medical malpractice insurer
funded by a start-up loan from the state to compete with the existing
malpractice carriers. Several states have created such carriers to write workers’
compensation, and in many states such carriers have helped bring down workers’



comp rates. Similarly structured medical malpractice insurers should have similar
SUCCESS.

More strongly regulate auto and homeowners insurance to prevent shock
price increases and insecurity for policyholders. For example, you must
prevent insurers, like State Farm, from overreacting by not writing new business
in some states and by adopting draconian underwriting rules for renewal business.
If the rate increases are shown to be high due to corporate policy (such as State
Farm holding down prices as a marketing strategy), prices should not be allowed
to go up suddenly but be spread over at least a three-year period to avoid “sticker
shock” for your state’s citizens.

Ask NAIC to stop implementation of the deregulation of commercial rates
and forms which NAIC is unwisely pushing at this time. Oppose the
implementation of such deregulation in your state.

Clearly, insurance rate regulation has helped to slow rate increases in some states, particularly in
the medical malpractice lines. Nowhere has this been more evident than in California, a state
that in 1988 passed the strongest insurance reform law in the country.

In September 2003, the California Insurance Commissioner ordered the state’s second largest
medical malpractice insurer, SCPIE Indemnity, to slash its proposed rate increase for doctors by
36 percent after an eight-month regulatory investigation of the firm’s rate request. The
Investigation was conducted pursuant to California’s 1988 insurance reform law, Proposition
103, which created a “prior approval” regulatory system that requires insurers to justify rate
hikes and allows the public to challenge excessive rate requests. The ruling was in response to
the first-ever consumer group challenge to a medical malpractice insurance rate hike requeést,
brought by the Foundation for Taxpayer and Consumer Rights (FTCR), a California nonprofit
organization.

SCIPIE requested a 15.6 percent hike but the Commissioner allowed only a 9.9 percent increase.
According to the FTCR, “the net impact is a $16 million savings for the insurer’s 9,000
physicians in 2003 and an additional $7.2 million of savings in next year’s premiurns.”

In other states with strong insurance regulatory laws, malpractice insurers are now withdrawing
requests for dramatic increases, or seeing those requests denied. For example, under a new
Kentucky directive that requires insurers to seek prior approval if they hope to raise premiums
more than 25 percent, ProNational Insurance Co. withdrew its request for a 57 percent increase
after a hearing by the state Insurance Commissioner and her subsequent request that ProNational
reconsider its request. In New York, insurers asked for a 19 percent increase in malpractice
premiums, but the state Insurance Department approved an increase of less than half that size,
averaging 8.5 percent. A spokesperson for the department explained: “Basically, we didn't see
any justification for that big of an increase.”

On the other hand, trying to remedy insurance problems by addressing the legal system has never
worked. The Center for Justice & Democracy’s 1999 study, Premium Deceit —the Failure of
“Tort Reform " to Cut Insurance Prices, found that tort law limits enacted since the mid-1980s



have not lowered insurance rates in the ensuing years. Some states that resisted enacting any
“tort reform” experienced low increases in insurance rates or loss costs relative to the national
trends, and some states that enacted major “tort reform” packages saw very high rate or loss cost
increases relative to the national trends. In other words, there was no correlation between “tort

reform” and insurance rates.

More recently, Weiss Ratings, an independent mnsurance-rating agency, found that between 1991
and 2002, states with caps on non-economic damage awards saw median doctors” malpractice
Insurance premiums rise 48 percent -- @ greater increase than in states without caps. In states
without caps, median premiums increased only 36 percent. Moreover, according to Weiss,
“median 2002 premiums were about the same” whether or not a state capped damage awards.

But don’t just take our word for it. The following quotes from the American Tort Reform
Association and the American Insurance Association (ATA) confirm this as well:

¢ “We wouldn’t tell you or anyone that the reason to pass tort reform would be to reduce
insurance rates.” Sherman Joyce, president of the American Tort Reform Association,
Liahility Week (July 19, 1999).

¢ “[M]Jany tort reform advocates do not contend that restricting Htigation will lower
insurance rates, and ‘I’ve never said that in 30 years.”” Victor Schwartz, Liability Week
(July 19, 1999).

¢ “Insurers never promised that tort reform would achieve specific savings.” Debra Ballen,
AIA executive vice president, March 13, 2002 news release.

In sum, volcanic eruptions in insurance premiums for doctors have occurred three times in the
last 30 years ~ in the mid-1970s, again in the mid-1980s, and now today. The cause is always
the same: a drop in investment income for insurers compounded by underpricing in prior years.
Each time, insurers have tried to cover up their mismanaged underwriting by blaming lawyers
and the legal system. This is completely without basis.

Eventually, as in the late 1980s, the insurance cycle will flatten out on its own, rates will stabilize
and availability will improve. The flattening of rates will have nothing to do with tort law
restrictions enacted in particular states, but rather to modulations in the insurance cycle
everywhere. Trying to solve a widespread insurance problem by addressing the legal system and
taking away patients’ rights has failed in the past. It will fail again. Only effective insurance
reforms will stop this and future cyclical insurance crises.

THE FALLACY OF THE WORKERS’ COMPENSATION MODEL

For 30 years, the insurance industry and other special interests have been trying to force the sick
and injured to waive their Seventh Amendment right to trial by jury and have their disputes
resolved outside the court system. In some ways, this proposal is no different. But basing it on
the disastrous workers’ compensation model is a truly terrible idea.

Workers’ compensation is rife with problems. Employers who pay into it employees who rely
on it, analysts who look at it, and scholars who study it all have a long list of complaints about
how it doesn’t work. It is a heavily bureaucratic adversarial system that shortchanges injured
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workers, even while employers are struggling throughout the nation with rapidly rising workers’
compensation insurance rates. And to the extent that rate reductions have taken place, they
inevitably have come at the expense of the injured, where lawmakers have slashed benefits and
pushed many of the injured entirely out of the system.

Workers’ Compensation — Bad for the Injured; Payday for Insurers

The theory behind programs like workers” comp 1s that in return for giving up the right to use the
civil justice system, those who are injured should be able to avoid lengthy delays in receiving
care or compensation and should have this right without having to litigate m an adversarial
proceeding. The truth, however, is that workers® comp has utterly failed to deliver on any of
those promises.

The basic reason is that once codified, any kind of statutory administrative system is at the whim
of industry money and the regular influence-peddling that reaches legislators. Indeed, over the
years, lawmakers in virtually every state have steadily chipped away at workers’ comp benefit
levels and definitions of workplace injuries. As a result, increasing numbers of workers,
particularly those with permanently disabling injuries, are finding themselves barely able to
survive. Some of this “chipping away” took place in Massachusetts in 1991, when disability
benefits were significantly reduced. There is no reason to believe that patients’ benefits would
not be subjected to similar reductions.

‘The problems with workers’ comp have been around for years, making it even more astounding
that lawmakers should consider workers’ comp any sort of model program. According to the
1972 Report of the National Commission on State Workmen’s Compensation Laws, headed by
John F. Burton, Jr., “When Congress enacted the Occupational Safety and Health Act of 1970,
they declared that ‘in recent years serious questions have been raised concerning the fairness and
adequacy of present workmen’s compensation laws.”” Two years later, the commission found
that “State workmen’s compensation laws are in general neither adequate or equitable.”

It seems things have only gotten worse in the subsequent 31 years. As in the past, workers’
compensation today does a terrible job compensating many of those injured on the job. Benefits,
even if they were initially adequate, fall over time as insurers, employers or, in this case,
hospitals and health care providers, will inevitably pressure legislators to reduce compensation. -
Consumer Reports, which was highly critical of workers’ comp in a 2000 report, described this
pattern:

In the early 1990s, state legislatures across the nation, at the behest of insurance carriers
and the business community, passed reform laws designed to improve the system. They
did--for insurers and businesses. Workers-comp insurance, once the money-loser of the
industry, grew fat with profits. And businesses saw premiums drop substantially from
1992 t0 1996, a development that public officials say stimulates job growth.

The old system needed changing, many agree. But instead of targeting insurance
bureaucracies and employer fraud--two key problems that still exist--the new laws have
generated profits for insurers and savings for employers mainly at the expense of injured
workers. Those laws clamped down on benefits, raised eligibility requirements, and put



medical treatment mainly in the hands of insurance companies, which can delay or deny
medical care or income payments."

A 2001 study by the Rand Corporation’s Institute for Civil Justice estimated that partially
disabled workers injured in one state — California — generally have received less than 60
percent of their pre-injury income over a five-year period and less than 50 percent of pre-injury
earnings over a ten-year period.”” And in a June 2002 report, the nonprofit National Academy of
Social Insurance found that for every $100 in wages, workers’ comp benefits had declined by
39% to $1.03 in 2000, the eighth consecutive year that benefits had dropped as a percentage of

wages."

What’s more, because of the inadequacy of benefits, it is when injuries are most severe, as in the
case of serious brain damage or other catastrophic injury, that the system fails most completely.
Virginia has had a somewhat similar program in place for the last 15 years, covering babies who
are brain-damaged at birth. This proposal is described in more detail at the end of this statement.
According to a series of investigative reports in the Richmond Dispatch, the program prevents
many catastrophically-injured children from receiving adequate benefits: “Children born in
Virginia with catastrophic neurological injuries are promised lifetime medical care by the birth-
injury program. But these children and their families also have been forced to absorb stunning
disparities in program benefits because of shifting priorities and cost reductions over which they
had no control or voice. . .. ‘The program can end up providing very little,” said Christina
Rigney, referring to the minimal benefits her family received in the face of her son’s traumatic

birth and brief life.”"

In medical malpractice cases, the problems would be especially acute if non-economic damages
were limited, as they are under workers’ comp. Non-economic damages compensate injured
consumers for intangible but real injuries, like infertility, permanent disability, disfigurement,
pain and suffering, loss of a limb, or other physical impairment. Abolishing or limiting non-
economic damages will have a disproportionate effect on patients who do not have high wages —
like women who work inside the home, children, or the poor, who are thus more likely to receive
a greater percentage of their compensation in the form of non-economic damages if they are
injured. :

Further, to “obtain sign off” from malpractice insurers, the proposal acknowledges that it must .
“guarantee” no higher premiums and, to do so, must create a schedule of damages that “seem
reasonable” to insurers and convince insurers that there will not be a “dramatically larger number
of injuries eligible for compensation.” Given the well-known Harvard study that found that 78%
of victims of preventable errors in hospitals do not make malpractice claims," and the fact that

"' “Workers Comp: Falling Down on the Job,” Consumer Reports, Feb. 2000.

" Trends in Earnings Loss from Disabling Workplace Injuries in California,” Rand Institute for Civil
Justice, 2002.

" Workers' Compensation: Benefits, Coverage and Costs, National Academy of Social Insurance, June
2002.

" Bill McKelway, “Danville Has High Birth-Injury Rate; Critics Say Virginia Law Shields Doctors from
Lawsuits,” News Virginian, June 1, 2003.

' Harvard Medical Study Group, Patients, Doctors and Lawyers: Medical Injury, Malpractice Litigation,
and Patient Compensation in New York, 1990.
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this system should theoretically compensate all such patients, a schedule of damages that seems
“reasonable” to insurers who must guarantee no premium increase will have to be terrifyingly
measly, particularly for the most severely injured.

After the changes to the workers’ comp laws in the 1990s, “workers-comp carriers had become
the envy of the insurance industry, with annual operating profits of 20 percent.”'* How did they
do that? According to Consumer Reports:

The new laws not only reduced benefits but also made them harder to collect. In many
states, the burden is now on the workers to prove by a preponderance of the evidence that
their injuries occurred as a result of their job and not poor health habits, aging, or a pre-
existing medical condition, To win a claim, says [a] workers-comp attorney . . ., a worker
practically has to be “convicted of injury on the job.” The result is that ill and injured
workers now must fight a series of battles: first, to get medical care; next, to withstand
exams by insurance-company doctors who have an incentive to find excuses not to pay;
then, to get a fair a%essment of any permanent dlsabl ity; and finally, to win a hearing if
there’s a dispute.”’

Meanwhile, workers’ compensation programs have saved employers and their insurance carriers
billions of dollars. According to John Burton, Dean of the School of Management and Labor
Relations at Rutgers University and Chairman of the National Commission on State Workers’
Compensation Laws, in much of the 1990s insurer profits increased dramatically and employers’
workers’ comp costs dropped, while benefit payments to workers decreased substantially.
Burton found that in 1995 alone, insurers took in over $124 for every $100 of net expenses.
Similarly, the AFL-CIO discovered that in 1998 the average profit on workers’ compensation
insurance was 7 percent, as compared with 3.7 percent and — 0.7 percent for auto insurance and
homeowners’ insurance, respectively.'® As for employer savings, the National Academy of
Social Insurance reports that employer workers’ comp costs had fa]len by 42 percent relative to
wages between 1993 and 2000." :

Litigation Will Not Be Reduced — But Patients Will Be Greatly Disadvantaged.

This proposal not only will not reduce litigation, it will do little to reduce pahents burdens while
forcing them to litigate in forums that are unfair to patients.

The workers’ comp system is instructive. This was a system that was basically conceived as
“no-fault.” Yet the adjudicatory burdens on the injured are substantial. As far back as 1972, the
National Commission on State Workers® Compensation Law stated, “The no-fault concept and
prescribed benefits, it was assumed, would reduce the need for litigation. The complexities of
the law and doubts about the sources and nature of impairments have dashed these

expectations. . .. Substantial litigation results from efforts to determine which injuries or

" “Workers Comp: Falling Down on the Job,” Consumer Reports, Feb. 2000.
17
Ibta’
* AFL-CIO Workers Compensation Comparison Tables, 2001.
" Workers' Compensation: Benefits, Coverage and Costs, National Academy of Social Insurance, June
2002.
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diseases are work-related and compensable. There are both legal and medical questions in each
claim.” The Commission also found that passive agency administration resulted in excessive

litigation, delay and expense.

When the American Bar Foundation looked at no-fault proposals in medical malpractice cases in
the mid-1980s, during the last insurance “crisis,” they noted, “While claiming that the main
advantage of a no-fault mechanism is a streamlined recovery which presumably takes less time,
less money and less hassle to receive the payback, no-fault proponents face the great problem of
actually defining what is a compensable event.” In these cases, a broad definitional category
could be unworkable, since it is often 1mposs1ble to tell whether a patient’s injury was physlclan

or hospital induced or a natural condition.”

The Massachusetts proposal is extremely vague in terms of what exactly an injured patient must
prove to obtain compensation. However, using the legislative language of HB 1704, on which
there were hearings last week, there could actually be additional burdens of proof placed on the
injured beyond what is typically required in a medical malpractice case. In terms of causation,
proving an “act or omission” that resulted in an injury, illness, or impairment is, essentially, no
different than having to prove negligence. Any act or omission that causes such an injury would
be, by definition, outside the normal standard of care.

Moreover, under the standards contained in HB 1704, there could also be an additional burden of
proof on the injured patient that would not apply to them in a medical malpractice case: proving
that the injury, illness, or impairment “is not within the range of medical outcomes ordinarily
expected as foreseeable results of the patient's condition or of appropriately selected and
administered treatment.” This second burden seems particularly draconian when, say, a doctor:
fails to diagnose a condition, such as when the doctor misreads test results or fails to do
appropriate tests. For example, if a doctor fails to diagnose a tumor that he or she should have,
and that tumor then causes paralysis, the injured patient might still have a hard time with the
second requirement, since it is foreseeable that a tumor in a certain area would result in paralysis
(even though the doctor's negligence resulted in leaving the tumor untreated).

Where there are power and resource disparities between the parties, requiring patients to prove
causation and other issues before an administrative tribunal, even one that did not consist of a
biased panel controlled by health care and insurance professionals as proposed here, is very
unfair to the patient. This is particularly true in the context of medical malpractice actions
because the disputing parties are extremely ill-matched. The parents of catastrophically injured
children who are in need of medical care, who are disabled or perhaps in pain, and who may
have major medical expenses, are in a substantially weaker position than the medical
establishment.

For example, a recent story about a child denied benefits under Virginia’s birth-injury
compensation program, which functions much as this proposed system would, described the lop-
sided scene as follows: “Using material she tracked on the Internet and assessments from her
daughter’s pediatrician, Sue Ann Sochor found herself opposed at a hearing in March by a

* Taylor, “Alternatives to Tort Liability, An Overview,” Legal Liability and Quality Assurance in
Newborn Screening, American Bar Foundation, 1985.
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lawyer from the Richmond based Hirschler Fleischer firm, a neurologist hired by the program
and other experts paid by the program.”?'

Even neutral administrative tribunals do not offer the normal protections provided by the court
system to neutralize imbalances between parties, ¢.g., procedural and substantive rights like the
right to know and rebut evidence through discovery, cross-examination and argument, civil rules
of procedure, and an impartial judge who is guided by the substantive law. Rules of'evidence
and procedure are relaxed or not applied at all. When the New Fngland Journal of Medicine
compared alternative compensation systems with jury trials in medical malpractice cases in the
late 1970s, they found that that the protection against bias and influence that a jury provides and
the accuracy attained by complete and careful presentations in court would not be offset by any

gains in efficiency an alternative system might provide.”

Some jury critics have said that jurors are unable to handle the evidence and law in medical
malpractice and other complex cases, and that so-called “expert” tribunals, as envisioned here,
are preferable. However, judges, who every day observe how juries function, have roundly
rejected this suggestion. In March 2000, the Dallas Morning News and Southern Methodist
School of Law sent questionnaires to every federal trial judge in the United States, its territories
and protectorates — over 900 judges. -About 65 percent (594) of the federal judges responded.”

The paper reported, “The judges’ responses reflect a high level of day-to-day confidence in the
Jury system. . .. Only 1 percent of the judges who responded gave the jury systém low marks. . .
. Ninety-one percent believe the system is in good condition needing, at best, only minor

work. ... Overwhelmingly . .. judges said they have great faith in juries to solve
complicated issues. . . . Ninety-six percent said they agree with jury verdicts most or all of the
time. And nine of 10 3udges responding said jurors show considerable understandmg of
legal and evidentiary issues involved in the cases they hear ™

‘Another problem will be the inability of patients to find attorneys to help them. -Using workers’
comp as a guide, attorneys who represent injured workers receive far less compensation than
lawyers practicing in the tort system, reducing the number of attorneys willing to practice in this
field and increasing the work of those who do. -One can expect defendants to take advantage of
this to the detriment of the injured, low-balling settlement offers that would grossly
undercompensate patients.

% Bill McKelway, “Old Rules Deny New Benefits; Children Rejected for Brain-Injury Program,”
Richmond Times Dispaich, June 5, 2003.

2 Schwartz (M.D. )» Komesar (J.D.), “Doctors, Damages and Deterrence,” New England Journal of
Medicine, (June 8, 1978),

# Allen Pusey, “Judges Rule in Favor of Juries: Surveys by Morning News, SMU Law School Find
Overwhelming Support for Citizens’ Role in Court System,” Dallas Morning News, May 7, 2000.

* Ibid. (emphasis added).



In sum, as former Judge Harry Edwards of the U.S. Court of Appeals for the D.C. Circuit once
noted, “inexpensive, expeditious and informal adjudication is not always synonymous with fair
and just adjudication.””

Medical Errors Will Iucrease Under this Proposal as the Deterrence and Disclosure
Functions of the Civil Justice System Are Disrupted

In the sensationalized debate over medical malpractice lawsuits, there is typically little
discussion of perhaps their most critical function — making patients safer. Time and again,
history has shown that lawsuits against health care providers create an economic incentive for
them to practice safer. By the same token, when disputes are resolved without trial and without a
public record, wrongdoers can prolong misconduct and suppress for years information about
dangerous practices.

For example, under Virginia’s Birth-Related Neurological Injury Compensation Program
{discussed in greater detail below), which operates much as this proposed program apparently
would, “[bJecause the cases do not come to trial, there is no examination of the doctor and what
occurred at birth, nor is there testimony from nurses or neurologists about a doctor’s action.””
National birth-injury experts have reportedly expressed fear about Virginia becoming a safe
harbor for bad doctors due to this law.

Our judicial system recognizes that there are duties inherent in certain types of relationships,
such as between a health care provider and a patient, and that anyone who breaches its duties
ought to be subject to liability. When a controversy is resolved informally by an administrative
tribunal, it has no legally binding effect on other controversies. There can be no expectation that
others will follow the announced principle. Removing claims from the tort system like this
circumvents rules about standards of conduct which have evolved over the years to protect
patients who have no way to protect themselves. It disrupts the important functions of the tort
system: deterrence of unsafe practices and the disclosure of dangers to the public, and the
evolution of written precedents, which develop individual rights and responsibilities by others,

Workers’ comp, on which this proposal is based, is a good example of how safety can be
compromised when tort suits are eliminated. Professor Richard Abel has written that because the
workers’ compensation system is consciously designed not to reflect the full costs of accidents, it
is an ineffective deterrent against workplace dangers. ¥’ The 1972 National Commission on State
Workmen’s Compensation Laws also found problems with workers’ compensation systems’
impact on deterrence.

* Harry Edwards, “Hopes and Fears for Alternative Dispute Resolution,” 21 Willamette L. Rev. 425
(1985).

* Bill McKelway, “Brain Injuries Spur No Action; Case Review, Required by Law, Is Not Being Done,
Va. Study Found,” Richmond Times Dispatch, Jan. 14, 2003,

7 Abel, “The Real Tort Crisis ~ Too Few Claims,” 48 Ohio L.J. 443, 456 (1987) See-also “Exceptions to
the Exclusive Remedy Requirements of Workers’ Compensation Statutes,” Harvard L. Rev. 1647 (1983).
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According to the Rand, researchers in 1982 expressed misgivings about the adequacy of the
financial incentive which such systems provide for safety.”® In particular, worker compensation
incentives are inadequate for both insureds and self-insureds because the employer incurs less
than the full economic and non-economic costs of an injury.

Moreover, workers rather than wrongdoers still bear a large portion of wage losses resulting
from their injuries (in addition to pain and suffering), when the losses exceed the statutory limit.
Under the negligence system, the wrongdoer would bear this cost. Thus, to the extent that
insurance reduces the deterrent impact of financial liability, its effect is greater under workers’
compensation than under negligénce.”

In the mid-1980s, Ashford and Johnson found that employers bear less of the accident costs
under workers’ compensation than under negligence (9 percent vs. 13 percent). They suggest
that while workers’ compensation programs may allow more injured workers to receive some
payments, this has been achieved primarily at the expense of non-negligent workers who
otherwise could expect greater recovery under negligence rules. It has not been at the expense of
employers, who pay less under workers” compensation than under negligence, and who likewise
might be seen as enjoying a subsidy financed by non-negligent workers. It is, of course, also at
the expense of workers who are injured since employers have failed to take safety precautions
because of limited liability under the workers’ compensation system.

" Under workers comp., the trend has always been to blame workers for job injuries and do little to
eliminate or reduce job hazards. According to the Massachusetts Coalition for Occupational
Safety and Health (MassCOSH), “49 Massachusetts workers . . . died as a result of a workplace
injury or illness in 2002. Most of these workers died from acute traumatic injunies. For each
worker who is killed on the job, there are 10 more who die from occupational disease — most
‘whose names do not appear on this list and whose faces will never be known. In Massachusetts
last year, an estimated 490 workers died from occupational disease, another 1 ;505 were
diagnosed with cancer caused by workplace exposures, and 50,000 workers were semously
injured. . .. During the 17-year period, 1986-2002, 273 out of 351 cities and towns have had a
worker kxlled on the job, most of these from acute traumatic injuries. This represents over two-
thirds of all the municipalities in Massachusetts,”*

Lawsuits are often the only means for the public and government regulators to learn about
dangerous and unsafe practices. In other words, lawsuits protect us all, whether or not we ever
go to court. Moreover, the amount of money saved as a direct result of this deterrence function
—— injuries prevented, health care costs not expended, wages not lost, etc. — is incalculable.
Some have estimated this savings to be perhaps a trillion dollars a year.

* Victor, “Workers’ Compensation and Workplace Safety, The Nature of Employer Financial
Incentives,” Rand, The Institute for Civil Justice (1982).

* Ashford, Johnson, “Negligence vs. No-Fault Liability: An Analysis of the Workers’ Compensation
Example,” 12 Seton Hall L. Rev. 747 (1982).

0 MassCOSH, Dying for Work in Massachusetis: The Loss of Life and Limb in Massachusetts
Workplaces, at http://www.masscosh.org/workersmemoriaexecsum.him &
hitp://www.masscosh.org/deathssummaries.htm (last visited Nov. 17,2003).
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Many academic scholars have written that the influence of jury verdicts in civil cases, of which
there are relatively few, is vastly disproportionate to their number. Jury verdicts provide
“signals” or warnings that certain types of practices will not be tolerated. According to the Rand
Institute for Civil Justice, “The jury’s decision in any particular case indicates the potential costs
of engaging in behavior similar to the defendant’s . . . Punitive damages are designed to punish a
defendant for grossly inappropriate actions and, in so doing, to deter future such actions by
signaling that their consequences can be severe.””’

In medical malpractices cases, the New England Journal of Medicine reported in the late 1970s
that replacing the tort system “might well abolish the deterrent signal or distort clinical decision
making.” ” They found that fault systems that assess damages against the negligent doctor sends
“signals” to other doctors that discourage future carelessness and reduce future damages. At best,
such systems satisfy isolated individuals. They do not prevent or deter abuses.

Examples of cases around the cduntry where patients or their families have been able to sue and

have won improvements to existing safety standards by filing civil actions include the following:
Serious trauma patients not taken to trauma centers.

FACTS: on December 20, 1992, his best friend rushed 20-year-old Jason Griffith to an
Ohio community hospital after being accidentally shot in the chest. Although Griffith
was losing massive amounts of blood, his attending doctor — a fifth-year resident in
general surgery — waited more than five hours before taking him to surgery. Griffith
went into shock ten days later and ultimately suffered cardiopulmonary arrest and brain
damage. He required constant care until his death in January 1994. His parents filed suit
against the hospital and the doctors who treated him. The case settled for $2.5 million
two days after the trial began.”?

FACTS: On May 3, 1997, 37-year-old Joyce Lyons sustained abdominal injuries from a
car accident on a rural road in Ohio. Lyons was admitted to Mary Rutan Hospital,
subjected to a CT scan, and kept overnight. The following morning, Lyons’ condition
had worsened from internal bleeding, which required emergency surgery. Lyons was
then flown by helicopter to a trauma center where she was operated on immediately. On
May 12, after suffering complications, she underwent additional surgery; she died nine

*' Erik Moller et al., Punitive Damages in Financial Injury Jury Verdicts (Rand Institute for Civil Justice,
Doc. No. MR-888-1CJ, 1997); see also Marc Galanter, “Real World Torts: An Antidote To Anecdote,” 55
Md. L. Rev. 1093 (1996); William M. Landes & Richard A. Posner, The Economic Structure of Tort Law
(1987); Richard L. Abel, “The Real Tort Crisis ~ Too Few Claims,” 48 Ohio St. L.J. 443 (Spring 1987).
* Schwartz (M.D.), Komesar (1.D.), “Doctors, Damages and Deterrence,” New England Journal of
Medicine, (June 8, 1978).

* Mark D. Somerson, “Lawsuits Might Move Trauma System Forward,” Columbus Dispatch, June 1,
1997 (discussing Griffith v. Booher, No. 94CV A-09-6799 (Franklin County Ct. of Common Pleas, Ohio,
settlement May 21, 1997)); see also Bruce Cadwallader, “Mount Carmel Lawsuit Settled; Insurers to Pay
$2.5 Million in Pickerington Man’s Death,” Columbus Dispatch, May 27, 1997; Bruce Cadwallader,
“Mount Carmel East Lawsuit Trial Begins,” Columbus Dispatch, May 21, 1997, Mark D. Somerson,
“Lawsuit Highlights Trauma Care Issue; Parents: Son Died for Lack of Timely Care,” Columbus
Dispatch, April 27, 1997.
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days later. Lyons’ husband filed a negligence suit against Mary Rutan and the doctors
there who treated his wife. The jury awarded $5 million.™

EFFECT: On July 27, 2000, after nearly a decade of active opposition, Ohio enacted
legislation that mandates that patients with serious trauma be transported to selected,
certified trauma hospitals. The Griffith and Lyons cases “put a face to the numbers of
‘preventable deaths’ in Ohio, and 1 believe gave the Governor and sponsors of the
legislation the leverage needed to enact this legislation.””’

HMO forced psychiatrists to preseribe psychiatric drugs.

FACTS: On April 10, 2000, Dr. Thomas Jensen filed a lawsuit against Kaiser
Permanente, California’s largest health maintenance organization, after he was fired for
refusing to prescribe medications for mental health patients whom he did not personally
examine. Kaiser required psychiatrists to prescribe anti-depressant drugs for depression
and anxiety at the recommendation of non-medical psychotherapists, such as social
workers, family therapists, and social-work interns.*

EFFECT: The lawsuit prompted state regulators to investigate Kaiser’s prescription
policy. Faced with an onslaught of negative publicity arising from Jensen’s lawsuit,
Kaiser eliminated the practice in August 2000. Kaiser now requires psychiatrists-to rely
on their own examination of patients before writing prescriptions.”’ »

Failure to properly monitor patient.

FACTS: Marilyn Hathaway suffered brain damage after an anesthesio]ég»ist failed to
monitor her cardiopulmonary status during surgery. In 1983, Hathaway sued the
physician for medical negligence. The jury awarded $5 million in damages.®

* Kathryn L. Koehler, “Delay In Performing Surgery Cost Patient’s Life; Late Operation Could Not
Prevent Complications,” Ohio Lawyers Weekly, Feb-. 28, 2000 (citing Lyons v. Clarkston, No. 978CVC-
08-7796 (Franklin County Ct. of Common Pleas, Ohio, verdict Sept. 3, 1999)); see also Tim Doulin &
Joe Hoover, “Family of Crash Victim Is Awarded $5 Million,” Columbus Dispatch, Sept. 4, 1999; Mark
D. Somerson, “Crash Victim’s Care on Tnal,” Columbus Dispatch, Aug. 23, 1999.

* Letter from Gerald Leeseberg, dated Nov. 16, 2000 (Leeseberg is the attorney for the Griffith and
Lyons families); see also Misti Crane, “Trauma Cases, Hospitals to be Matched,” Columbus Dispatch,
July 28, 2000; Mark D. Somerson, “Trauma System Would Save Hundreds of Lives,” Columbus
Disparch, Sept. 7, 1997.

* Tony Fong, “Kaiser Sued Over Policy on Medicine; S.D. Psychiatrist Says Doctors Must Prescribe
Drugs to Unseen Patients,” San Diego Union Tribune, April 13, 2000; Sharon Bemstein & Davan
Maharaj, “Kaiser Drug Policy Prompts State Inquiry,” Los Angeles Times, April 12, 2000.

* “Kaiser Permanente has Reached a Settlement with Thomas Jensen, M.D. of San Diego,” Managed
Care Week, Vol. 10, No. 32, Sept. 11, 2000; Sharon Bernstein, “Kaiser Settles Doctor’s Suit Over Drug
Policy,” Los Angeles Times, August 26, 2000; Tom Abate, “Kaiser to End Controversial Prescriptions,”
San Francisco Chronicle, May 3, 2000; Davan Maharaj, “Kaiser Tightens Rule On Writing
Prescriptions,” Los Angeles Times, May 3, 2000; “California Investigates Kaiser Prescriptions Policy,”
BestWire, April 17, 2000; Tom Abate, “State Probing Kaiser’s Protoco! for Depression; Prescriptions
Allegedly Given without Exams,” San Francisco Chronicle, April 13, 2000.

* Frank v. Superior Court of the State of Arizona, 150 Ariz. 228 (1986).
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EFFECT: “After having to pay repeated medical malpractice claims arising from faulty
anesthesla practices ... Arizona’s malpractice insurance companies took action. For
example, the Mutual Insurance Company of Arizona, which insures over 75 percent of
the state’s physicians, began levying a $25,000 surcharge on insurance premiums for
anesthesiologists against whom claims had been made because constant monitoring of the
patient was not performed during general anesthesia. As a result of litigation, adequate

anesthesia monitoring during surgery has become a standard medical practice in

Arizona.”

Staffing problem endangered patients.

FACTS: On January 26, 1998, Dr. Roberto C. Perez suffered severe brain damage after a
nurse, who had been working over 70 hours a week and was just finishing an 18-hour
shift, injected him with the wrong drug. Perez had been admitted to Mercy Hospital in
Laredo, Texas, two weeks earlier after a fainting spell and was almost ready to be
discharged. His family filed a medical malpractice suit, arguing that hospital
administrators knew since 1994 that staffing problems existed yet failed to do anything
about the nursing shona;:c The case settled beforc trxal with the hospital paying $14

million.®

EFFECT: As part of the settlement, Mercy Hospital agreed that no nurse in the ICU
would be allowed to work more than 60 hours per week.*’

Bacterial infection spread to hospital roommate.

FACTS: In 1983, 72-year-old Julius Barowski contracted a bacterial infection from a
fellow patient after undergoing knee replacement surgery. His condition required 11

- hospitalizations and 9 surgeries; his leg lost all mobility. As the infection spread, he
suffered excruciating pain and was institutionalized for depression until his death one
year later. Barowski’s representative filed suit, alleging that the hospital breached its
own infection control standards. The jury awarded $500,000.%

EFFECT: “The Widmann ruling and similar cases have had a catalytic impact in health
care facilities around the country. Facilities are much more attentive to the clinical
importance of cleanliness in all its dimensions — hand-washing, routine monitoring of

infection risks, and more vigorous reviews of hospital infection control protocols.”™

* Harvey Rosenfield, Silent Violence, Silent Death 57 (1994) at 56 (citing James F. Holzer, “The Advent
of Clinical Standards for Professional Liability,” Quality Review Bulletin, Vol. 16, No. 2 (Feb. 1990)).
® Perez v. Mercy Hospital, No. 98 CVQ 492-D3 (341st Judicial Dist., Webb County Ct., Tex., settlement
Oct. 28, 1999); Perez v. Mercy Hospital, No. 98 CVQ 492-D3 (341st Judicial Dist., Webb County Ct.,
Tex., fourth amended original petition, filed Oct. 22, 1999) (on file with CJI&D).
' Perez v. Mercy Hospital, No. 98 CVQ 492-D3 (341st Webb County Ct., Tex., settlement Oct, 28,
1999); Perez v. Mercy Hospital, No. 98 CV(Q 492-D3 (341st Judicial Dist., Webb Coumy Ct., Tex.,
release and settlement agreement, Oct. 28, 1999) (on file with CI&D).

“ Widmann v. Paoli Memorial Hospital, No. 85-1034 (E.D. Pa., verdict Dec. 9, 1988); see also Harvey
Rosenfield, Silent Violence, Silent Death 57 (1994), at 55-6.
“ Harvey Rosenfield, Silent Violence, Silent Death 57 (1994) at 55-6.
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Tube misinsertion caused death.

FACTS: Rebececa Perryman was admitted (o Georgia’s DeKalb Medical Center after
suffering from kidney failure. While undergoing dialysis, a ¢atheter inserted in her chest
punctured a vein, causing her chest cavity to fill with blood. Perryman suffered massive
brain damage and lapsed into a coma. She died two weeks later. Perryman’s husband
Henry filed suit against DeKalb and its Radiology Group, as well as the doctor who failed
nol only to spot the misplaced catheter in Perryman’s chest x-ray but also to quickly
respond {o the victim’s excessive bleeding. DeKalb and the Radiology Group settled
before trial for an undisclosed amount; a jury awarded $585,000 against the doctor.*

EFFECT: “After the award, the radiology department instituted new protocol for
verifying proper placement of catheters.™

Nurses feared consequences of challenging doctors® actions.

FACTS: On April 30, 1979, Jennifer Campbell suffered permanent brain damage afier
becoming entangled in her mother’s umbilical cord before delivery. Although a nurse
had expressed concern when she noticed abnormalities on the fetal monitor, the
obstetrician failed to act. Despite the doctor’s unresponsiveness, the nurse never notified
her supervisor or anyone else in her administrative chain of command: The child
developed cerebral palsy, requiring constant care and supervision. Evidence revealed
that the hospital lacked an effective mechanism for the nursing staff to report negligent or
dangerous (reatment of a patient. In addition, the nursing supervisor testified that an
employee could be fired for questioning a physician’s judgment. The jury awarded the
Campbells over $6.5 million.* :

EFFECT: “Because of this verdict and its subsequent publicity, hospitals throughout
North Carolina have adopted a new protocol that allows nurses to use their specialized
training and judgment on behalf of patients, without risking their jobs.”*’

Verdicts and settlements in medical malpractice cases have forced improvements in health care
and led to the elimination of many unsafe practices, saving millions of people from injury or
death. When a controversy is resolved outside the court system, it has no legally binding effect
on other controversies. There can be no expectation that others will follow the announced
principle. Removing claims from the tort system, such as proposed here, will ultimately
circumvent rules about standards of conduct that have evolved over the years to protect patients
who have no way to protect themselves.

¥ Perryman v. Rosenbaum et al., No. 86-3453 (DeKalb County Super. Ct., Ga., verdict June 5, 1991).

* Thomas Koenig & Michael Rustad, In Defense Of Tort Law (2001) (citing letter from W. Fred Orr 111,
Henry Perryman’s attorney, dated April 26, 1994), :

“ Campbell v. Pitt County Memorial Hospital, Inc., 84 N.C. App. 314 (1987); see also Laura
Mahlmeister, “The Perinatal Nurse’s Role in Obstetric Emergencies: Legal Issues and Practice Issues in
the Era of Health Care Redesign,” J. of Perinatal & Neonatal Nursing (Dec. 1996); Harvey Rosenfield,
Silent Violence, Silent Death 57 (1994).

" Harvey Rosenfield, Silent Violence, Silent Death (1994) at 57.
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Secrecy about Errors and Injuries Will Continue Under the Proposed System

Massachusetts may provide the best proof in the country that litigation and liability risks are not
the reasons for secrecy about medical errors. Massachusetts hospitals have some of the strongest
protections from liability in the nation, since nearly all fall under the state’s charitable immunity
laws that cap their liability at $20,000.** Yet, even though they run little risk of liability for
errors, “statistics suggest, and leading experts confirm, that doctors and hospitals around Boston
— widely considered the medical capital of the world — are vastly underreporting their mistakes
to regulators and the public.”® According to a February 2003 Boston Magazine article:

In 2001, Massachusetts hospitals reported 982 serious incidents, or medical errors, to
state regulators, up from 636 five years earlier, but still an average of just three reports
per day. In New York state, by comparison, hospitals submitted nearly 30,000 reports, or
82 per day. In fairness, that disparity is mostly due to the different ways the states define
a medical error: New York studies every little complication; Massachusetts, only major
incidents. Stil] even New York is criticized for disclosing fewer medical errors than
actually occur, and with a population only three times that of Massachusetts, it is
reporting more than 30 times as many. One doctor who was a member of a
Massachusetts oversight committee says statistics show there should be 10 reports of
medical errors per 100 hospital beds each year, In fact, hospitals in this state are
disclosing roughly three. Even when they are reported, one Harvard School of Public
Health professor says, many medical errors are barely investigated because of a lack of

resources.”

It is misguided to think that fear of litigation is the only, or even principal, reason that doctors
and hospitals do not report errors. According to Boston Magazine, “doctors, either out of shame,
a fear of being sued or disciplined, or anxiety about their reputations, rarely talk openly about
their errors. . . . The biggest challenge is finding a way to break the culture of silence in hospital
corridors that has long crippled efforts to cut medical errors, just as the blue wall of silence has

stifled police investigations.”

This “white wall of silence” would not just stop the day Massachusetts adopted the proposed
system. In fact, under the similar birth-injury program in place in Virginia, obstetricians are not
even asked to explain what happened, and the family may never learn anything about what
caused a catastrophic injury. Not a single case in the program’s 15-year history has produced a
disciplinary action against a hospital or doctor, even though those cases “pose a high risk for
findings of negligence against doctors, nurses and hospitals.” One mother of a daughter with
cerebral palsy and other severe disabilities testified before the Virginia House that the program

“ Mass. Gen. Laws ch. 231, § 85K (2003).

* Doug Most, “The Silent Treatment,” Boston Magazine, Feb. 2003.

* Ibid. ,

51 Bill McKelway, “Brain Injuries Spur No Action; Case Review, Required by Law, Is Not Being Done,
Va. Study Found,” Richmond Times Dispaich, Jan. 14, 2003,
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“has evolved from a model of care for severely disabled children to . . . safe haven for physicians
and hospitals who, in some cases, are directly responsible for these catastrophic injuries.””

It should also be noted that the proposal outline states that the National Practitioner Databank,
which seeks to record incidents of negligence in the practice of medicine, “pollutes” the medical
industry’s attitude and encourages secrecy. In every other context — corporate America,
government, and any other industry — openness and letting the light shine on wrongdoing is
seen as an important step in bringing about fairness and positive change. While this proposal
outline expresses almost no concern about increasing patient safety, it is still astounding that the
drafters would go so far as to refer to disclosure of wrongdoing as polluting.

Pre-Dispute Notice Provisions are Fundamentally Unfair to Patients

Under this proposal, pregnant women would have to sign an agreement to waive their rights to
sue in the event their child is injured at birth, or be turned away. This is in direct violation of
AMA policy, which has said in the context of pre-dispute binding managed care arbitration that
such agreements are fundamentally unfair to patients.

The AMA view was most recently articulated in a 1998 report released jointly by the AMA, the -
American Bar Association and the American Arbitration Association, which studied such
mandatory binding arbitration agreements, entitled Health Care Due Process Protocol. > As a
result of this study, the American Arbitration Association affirmed in its Health Care Policy
Statement that it will not participate in arbitration between a patient and health care provider if
the patient was forced to give up their rights before malpractice occurred. >

In the report’s recommendations, the organizations jointly found that any altemative resolution
process (ADR), like arbitration, must abide by due process conSIdcratlons and must be
fundamentally fair, Specdlcally, they found:

The agreement to use ADR should be knowing and voluntary. Consent to use an ADR
process should not be a requirement for receiving emergency care or treatment. In
disputes involving patients, binding forms of dispute resolution should be used only
where the parties agree to do so after a dzspure arises. (emphasis added).

Case Study: Virginia’s Birth-Related Neurological Injury Compensation Fund

Virginia’s Birth-Related Neurological Injury Compensation Program, in place for 15 years, is
similar to what is being proposed for Massachusetts and provides some examples Massachusetts

would face should this proposal be adopted.

% Bill McKelway, “Panel Approves Bill on Birth Injuries; Would Expand Benefits and Notification
Rights,” Richmond Times Dispatch, Jan. 29, 2003.

* American Arbitration Assoc., American Bar Assoc. & American Medical Assoc., Health Care Due
Process Protocol 15 (1998) (emphasis added).

* American Arbitration Assoc., Health Care Policy Statement, at

http://www.adr.org/index2.1 )spVJSPsmd 16235& ISPsrc=upload/livesite/focusArea/Healthcare/HEALT
H%20CARE%20POLICY%20STATEMENT htm (last visited Nov. 17, 2003).
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The Virginia program was established in the mid-1980s, during this country’s last so-called
“insurance crisis,” as another misguided attempt to reduce skyrocketing insurance rates for
doctors. Like the Massachusetts proposal, this program was set up as an injury compensation
system for catastrophically injured newborns. It is the exclusive remedy for children delivered
by a participating OB/GYNSs and hospital. All claims go before an administrative panel,
established within the workers comp. system. The panel is “aided” by an “expert” panel of three
doctors who determine if the injury is a covered birth-related neurological injury.

This program has been a tremendous failure on every level. It has hurt patients, has done
nothing to help doctors with their insurance problems and has allowed the state to become a safe
harbor for negligent and reckless doctors who should not be practicing medicine at all.
Virginia’s Joint Legislative Audit and Review Commission has suggested “abandoning or
overhauling” the program® and “ridding the board of its heavy presence of medical
professionals,” *® and has found that the program could not be made fiscally sound.”” In
testimony before the Virginia Legislature, one parent called the program “a generous system of
care gone awry, of state-sanctioned impunity for doctors and hospitals, and of the struggle
families face caring for society’s weakest children.””

Although by no means an exhaustive list of the program’s shortcomings, the following are some
of its more notable problems:

»  Prevents patients from receiving adequate compensation and understanding the medical
errors and negligence responsible: “Children born in Virginia with catastrophic
neurological injuries are promised lifetime medical care by the birth-injury program. But
these children and their families also have been forced to absorb stunning disparities in
program benefits because of shifting priorities and cost reductions over which they had
no control or voice. . . . “The program can end up providing very little,” said Christina
Rigney, referring to the minimal benefits her family received in the face of her son’s
traumatic birth and brief life. ‘We believed there was negligence involved, but nothing
ever came of it.”” Her son died three years after he was severely injured due to oxygen
loss during birth. Because of the birth injury law, the family couldn’t file a malpractice
suit, the obstetrician was never even asked to explain what happened, and the family
could learn nothing from illegible notes that failed to account for long periods of time.
Families of two other brain-injured infants he delivered faced the same limits on their
ability to learn what happened, or seek to show he was negligent. He is facing a lawsuit,

% Bill McKelway, “Study Faults Program for Brain-Injured; Shortcomings Found in Care for Children,”
Richmond Times Dispatch, Nov. 13,2002; Liz Szabo & Elizabeth Simpson, “Birth Injuries Get ‘Minimal
Review; State Report Says Board Must Hold Doctors Accountable,” Virginian-Pilot, Nov. 15, 2002.

% Bill McKelway, “Brain-Injury Program’s Outlook Dim; Cost Savings for Doctors Meant Less for
Children,” Richmond Times Dispatch, Nov. 16, 2002.

¥ Bill McKelway, “Brain-Injury Program’s Outlook Dim; Cost Savings for Doctors Meant Less for
Children,” Richmond Times Dispatch, Nov. 16, 2002.

% Bill McKelway, “Danville Has High Birth-Injury Rate; Critics Say Virginia Law Shields Doctors from
Lawsuits,” News Virginian, June 1, 2003.

24



however, for a fourth case in which a woman giving birth bled to death after delivering a
healthy baby.*

o Has allowed Virginia to become a safe harbor for bad docrors: National birth-injury
experts have reportedly expressed fear about Virginia becoming a safe harbor for bad
doctors because of a lack of disciplinary actions under this law. *“The birth-injury cases

. are not reported to national databases that track actions against doctors and measure
physicians’ insurability. With no court action, settlement or disciplinary actions, a
doctor’s involvement in birth-injury cases can go undetected.”

s Cannot adjusi 10 new medical research: The program has been unable to adjust to current
medical understanding because definitions of which injuries are covered have not
changed in 15 years, despite important advances in understanding the causes of brain
damage in babies. The program has rejected claims because it used out-dated criteria for
assessing birth injuries. “Decisions in the [Virginia program’s] cases can mean the
difference between lifetime care for some of society’s most-disabled children and no
guarantees that medical expenses will be covered. Many families have had to opt for

institutionalizing their children.”

s Families of infants who died minutes after birth denied any compensation: Until recently,
the program provided for lifetime care but nothing for wrongful death (a new provision to
provide up to $100,000 to deceased children went into effect in July 2003). That led to
perverse situations such as a recent case where the obstetrician and hospital successfully
argued before the administrative body that an infant who lived only minutes qualified for
the program, protecting them from any liability other than the care prowded during the
deceased infant’s 30-minute lifetime.*® o

¢ Had not led to reduced malpracrice insurance rates: Doctors claim that the program has-
failed to protect them from unacceptable malpractice insurance rate increases.® -

CONCLUSION

This proposal follows in the tradition of building a system based upon pleasing insurers rather
than upon concern that those who are injured receive adequate compensation. The outline of this
proposal shows little concern for what is best for patients or, particularly, the most severely
injured patients.

* Bill McKelway, “Danville Has High Birth-Injury Rate; Critics Say Virginia Law Shields Doctors from
Lawsuits,” News Virginian, June 1, 2003,

 Bill McKelway, “Brain-Injury Program’s Outlook Dim; Cost Savings for Doctors Meant Less for
Children,” Richmond Times Dispatch, Nov. 16, 2002,

¢ Bill McKelway, “Old Rules Deny New Benefits: Children Rejected for Brain-Injury Program,”
Richmond Times Dispatch, June 5, 2003

% Bill McKelway, “Deceased Infant Put into Program; Ruling Blocks Suits Over Death of Baby,”
Richmond Times Dispatch, June 27, 2003

® See, ¢.g., Novelda Sommers, “Peace of Mind is Pricey; Some Malpractice Insurance Soars,” Daily
Press (Newport News, VA), June 5, 2003,
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One thing is for sure. This proposal will protect negligent or reckless health care providers from
liability exposure, compel victims o resort to processes where more powerful interests prevail,
and disrupt critical functions of the tort system, namely deterrence of unsafe practices, disclosure
of dangers to a wider public, and authoritative expansions of respect for human life through
written public precedents. And it will do nothing to help doctors’ insurance problems. Itisa

terrible idea.
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STATEMENT ON MEDICAL MALPRACTICE INSURANCE ISSUES
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The Property Casualty Insurers Association of America (PCI) submits these
comments on some of the medical malpractice insurance issues that are raised by the
notice of hearings in this matter.” PCI is a national insurance company trade association
with more than 1,000 major insurers that provide insurance to policyholders in all
property/casualty lines. In Massachusetts, PCI members accounted for more than 52% of
medical malpractice premiums written in 2007. ProMutual, the largest medical
malpractice insurer in Massachusetts, is a PCI member.

Medical malpractice is a very difficult line of insurance, characterized by cycles
of “hard” and “soft” markets. In hard markets, rates go up; in soft ones, rates fall. Other
lines of insurance also experience similar cycles of hard and soft markets, but the swings
in malpractice rates are generally more extreme than in other lines. Currently,
malpractice rates in Massachusetts are relatively stable. PCI believes that the present rate
filing and review process -- under which companies file competitive rates and those are
subject to review and disapproval by the Division of Insurance -- is working well and
" there should be no fundamental change in that process

We note that prior to the formation of ProMutual by the Massachusetts
- Legislature in 1994, there was no insurance market i in the state. The only provider of
coverage for the 20 years before that was the state-created and controlled joint
“underwriting association. No private insurer would sell in the market. While this
structure did ensure that all providers could obtain coverage, it did not prevent large rate
increases or the periodic medical malpractice crisis, nor could providers avail themselves
of the benefits of competition. With the establishment of ProMutual, competition was
allowed to begin. Under the competitive rating system, new entrants have periodically
come into Massachusetts, and that has benefited medical providers by giving them
choices of insurers, rates and coverage. Undoubtedly, competition has served to
constrain rate increases during the recent hard market in this line in Massachusetts.

One issue about which the hearing notice seeks comment is the availability of
medical malpractice insurance. Availability of coverage is not a problem. Medical
practitioners are guaranteed access to any insurer underwriting the specialty in which
they practice through the take-all-comers requirement contained in the statute creating
ProMutual. That requirement was undoubtedly needed as the market transitioned into a
competitive one, but it also certainly limits the number of insurers willing to do business
in the state. However, at some point, the Legislature should revisit the take-all-comers
requirement to determine if there is a more effective way of ensuring that all providers
can obtain coverage.

Phone: 847-297-7800 Fax: 847-297-5064
Web site: http://www.pciaa.net



The hearing notice also seeks commentary on options for decreasing premiums.
There are two areas of the tort laws that should be revised, and these changes would
reduce premiums for medical practitioners. The first involves modifying the current law
that imposes joint and several liability in medical malpractice cases. Secondly, the
statute prescribing the pre-judgment interest rate for medical malpractice cases should be
further revised so that rate is determined by the market rather than by some artificial
number prescribed by the Legislature. The Legislature did lower the statutorily
prescribed rate in medical malpractice cases a couple of years ago, but it is still set at a
level significantly above the market rate, which simply-adds unnecessary costs to the
system.

A number of other states have enacted comprehensive tort reform (generally
including liability caps) in the malpractice arena over the last twenty years, and those
have served to reduce premiums and/or moderate their increases during hard markets.
PCI seriously doubts there is the political appetite for such broad reforms. However, with
the changes in joint and several liability and the pre-judgment interest rate we have
suggested, Massachusetts doctors could obtain some premium relief.

Finally, we note that the hearing notice invites comments on a number of ways in
which the premiums of certain types of providers might be subsidized. In general, PCI
opposes the prescription of subsidies because they distort the economics and incentives in
market-based insurance pricing. Rather than shift dollars around among providers --
which means that some will pay more than their actuarially indicated costs -- efforts at
reform should focus on cost-drivers, including the tort system.

We appreciate the opportunity to comment on some of the issues in this matter,
and we stand ready to assist the Division any way we can in completing its study and
report. ‘

Respectfully submitted,

Francis C. O’Brien
Vice President, Regional Manager and Counsel
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The Honorable Nonnie S. Burnes
Commissioner of Insurance
Commonwealth of Massachusetts
Division of Insurance

One South Station

Bosten, MA 02110-2208

Attn: Docket Clerk, Hearings and Appeals re Docket No. M2008-01 Medical
Malpractice Insurance Hearing

Dear Commissioner Burnes:

During the course of the hearing on October 3 held pursuant to the provisions of Chapter 305, Section
39 of the Acts and Resolves of 2008 (medical malpractice insurance), former Missouri Insurance
Commissioner Jay Angoff testified on behalf of the Massachusetts Academy of Trial Attorneys.
During the course of his statement, Commissioner Angoff made a number of statements and
suggestions which, if implemented, would engender significant opposition on the part of PCI and its
member companies. Several of these points were mentioned in PCI’s oral statement at the hearing.

In PCI’s view, the most objectionable statement made by Commissioner Angoff during the course of
the hearing was his suggestion that in the event that a public policy decision is made to subsidize the

medical malpractice insurance premiums of certain specialties, a source of funding for such subsidies
which could be targeted is the surplus of property and casualty carriers.

Commissioner, I can hardly begin to suggest to you just how bad of an idea this is. In addition to the
potential retaliatory tax consequences, such a suggestion flies in the face of any sort of reasonable
solvency regulation. While we are hopeful that such a suggestion could never be seriously considered
in the commonwealth, its implications are so profound that PCI felt the need to register its specific
concerns with this suggestion at this very early stage.

truly yours,

W S,

Francis C. O’Brien
Vice President, Regional Manager and Counsel

FCO:am
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The Honorable Nonnie S. Burnes
Commissioner of Insurance
Commonwealth of Massachusetts
Division of Insurance

One South Station

Boston, MA 02110-2208

Attn: Docket Clerk, Hearings and Appeals re Docket No. M2008-01 Medical
Malpractice Insurance Hearing

Dear Commissioner Burnes:

Enclosed please find a supplemental statement of PCI regarding medical malpractice
insurance issues in the Division of Insurance Docket No. M2008-01.

Thank you for your attention to this matter.

Very truly yours,

Ctiaeie & OB S50

Francis C. O’Brien
Vice President, Regional Manager and Counsel

FCO:am

cc Nancy Allen
Jean Farrington

Phone: 847-297-7800 Fax: 847-297-5064
Web site: hitp.//www.pciaa.net
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MEDICAL MALPRACTICE INSURANCE ISSUES MASS. DIVISION OF INSURANGE

IN DIVISION OF INSURANCE DOCKET NO. M2008-01
OCTOBER 14, 2008

The Property Casualty Insurers Association of America (PCI) submits this
supplemental statement for the record in this matter. PCI submitted a statement at the
initial hearing held on October 3, 2008, and we also submitted a letter following that
hearing in response to some suggestions made by one of the witnesses.

In order to fully understand the factors affecting medical malpractice insurance
costs and rates, policymakers must take into account the periodic expansion of liability in
this area by the courts. Judicial decisions which create or expand the liabilities of
medical providers directly affect the claims insurers incur and thus the premiums medical
providers must pay. In the last year alone, the Massachusetts Supreme Judicial Court has
expanded tort liability for medical providers in two areas:

Expansion of Duty to Warn. In Coombes v. Florio, 450 Mass. 182 (2007), a
badly-divided Court ruled that a doctor can be held liable for injuries to third parties
caused by a patient of the doctor when the patient was not warned about the effects of
prescribed medication. As Chef Justice Marshall said in dissent: “. . .[This] opinion
would establish for the first time in this Commonwealth a physician’s duty to prevent
harm to nonpatients, and would do so in sweeping terms. . . . [The opinion] conflates the
‘duty to warn’ with the much more comprehensive ‘duty of care,” and thus vastly
enlarges the field of physician liability.” 1d. at 201, 202 (Emphasis supplied).

Adoption of Loss of Chance Doctrine. This summer, the Court issued two rulings
in which it adopted a new theory of injury in medical malpractice wrongful death cases,
Matsuyama v. Birnbaum, 452 Mass. 1 (2008) and Renzi v. Paredes, 452 Mass. 38 (2008).
In Matsuyama, the Court held that Massachusetts law permits the recovery for “loss of
chance” in medical malpractice wrongful death actions. Under this doctrine, the
physician is liable for damages where the physician’s negligence reduces or eliminates a
patient’s prospect for achieving a more favorable medical outcome. The Court
acknowledged that it was expanding the scope of the wrongful death statute: “Although
wrongful death did not traditionally encompass loss of chance of survival, we conclude
that claims for loss of chance of survival are sufficiently akin to wrongful death claims as
to be cognizable under the wrongful death statute.” Id. at 23.

The Renzi decision, which was issued the same day as Matsuyama, not only
affirmed the adoption of the loss of chance doctrine, but also held that loss of chance
damages are recoverable even where the defendants are not liable for causing the
decedent’s wrongful death. The Court did, however, send the case back for a new trial of
the issue of damages alone because the trial judge had not given the jury proper

Phone: 847-297-7800 Fax: 847-297-5064
Web site: http.//www.pciaa.net



instructions on apportionment method of calculating damages, consistent with the
formula the Court had set forth in Matsuyama.

Judicial creation and/or expansion of tort liability is a persistent problem for
medical providers in Massachusetts and for their insurers. These decisions add costs to
the medical system, lead to higher medical malpractice premiums and create uncertainty
and volatility for the insurers and their policyholders about future costs and premiums.
PCI believes that these changes in tort law are best left to the Legislature. In this regard,
Chief Justice Marshall’s comments about the effects of the Coombes decision are
particularly apt:

“Finally, I fail to see how the unwarranted extension of judicial power
suggested by the concurring opinions is cured by Justice Ireland’s
invitation to fix the result reached today. Ante at 192 (Ireland, J.,
concurring)(‘I would leave to the Legislature the task of determining
whether to impose further limits on doctors’ liability.”). The invitation
reverses the appropriate roles of the legislative and judicial branches. . . .
One need not be clairvoyant to understand the inevitable result of today’s
enlargement of liability: a significant increase in third-party litigation
against doctors and an attendant increase in expenses at a time when our
health care system is already overwhelmed with collateral costs.”

Coombes, 205-206.
We request that the Division’s report to the Legislature in this matter include a
discussion of the effects on medical malpractice claims, and thus on the premiums paid

by medical providers, of judicial expansion of tort liability.

Respectfully submitted,

Cecs & OB S5

Francis C. O’Brien
Vice President, Regional Manager and Counsel
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MEDICAL MALPRACTICE COSTS:
MASSACHUSET TS DIVISION OF INSURANCE DOCKET NO. M2008-01

The Massachusetts Insurance Federation is pleased to submit comments on some of the
issues in this proceeding concerning medical malpractice costs. The Federation is a single state
trade association comprised of insurers writing all principal lines of property/casualty coverage
in the Commonwealth.

One of our members is ProMutual, the largest medical malpractice insurer in the state,
and one of the largest in the country. ProMutual was created by an act of the Legislature in 1994
to replace the joint underwriting association that was established legislatively in 1975 in
response to a crisis of availability in medical malpractice insurance. For the 20 years following
its creation, the JUA was the only market in Massachusetts for doctors, hospitals and other
providers who were not covered by a hospital captive. The JUA ensured providers a market, but
did not protect them against dramatic increases in rates such as what occurred in the mid-to-late -
1980s. Because the JUA statutory scheme also provided for the fixing-and-establishing of
medical malpractice rates by the Commissioner, no insurance companies were willing to do
- business in the state. Accordingly, medical providers did not have the ability to shop around for
different coverage or lower rates. That all changed when ProMutual was created by the
Legislature. Massachusetts now has a competitive medical malpractice insurance market, which
by all indications is working well. Since that time, companies have entered and departed the
market and have offered lower rates than ProMutual. This change has been good for the market,
as well as for medical providers by giving them alternatives.

There is another aspect of the current market that also must be taken into account.
ProMutual has become a sizable and, financially, very strong company. It writes at conservative
premium-to-surplus ratios. No action should be recommended in the Division’s report to the
Legislature in this matter, and no action should be taken by the Legislature, that would in any
way jeopardize the current financial strength or health of ProMutual. Such adverse action would
include any move away from the current rate review process for medical malpractice insurers,
back to one with more rigid state controls. The current rate regulatory system is working well,
and it should be left as is.
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Finally, I wish to note our support of and agreement with the recommendations of
ProMutual in its statement in this proceeding that there are at least two areas where the tort laws
need to be modified — modification of the joint and several liability requirement and a further
reduction in the pre-judgment interest rate. These changes would take costs out of the system and

would help lower premiums.

I appreciate the opportunity to participate in this proceeding.

Eyecutive Dlrect
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Testimony of the Massachusetts Medical Society in the matter of Investigation and Study
of the Costs of Medical Malpractice Insurance for Health Care Providers

Docket No. M2008-01

October 7, 2008

On behalf of the Massachusetts Medical Society and its over 20,000 physicians, residents
and students, we appreciate the opportunity to submit theses comments. Plainly put, the
cost of professional liability premiums is having a serious detrimental effect on the ability
of the Commonwealth to recruit and retain physicians. This in turn exacerbates an
already severe shortage of practicing physicians which undermines the access that has
been potentially achieved with Chapter 58. In hard numbers, since 1992 Massachusetts
professional liability premium have risen 138.3%, while practice expenses have increased
81.9%, the consumer price index has increased 54.1% and Medicare reimbursements
have only increased by 20%. The reimbursement trend represents less than 1% per year
compounded with other payers tying reimbursement to these numbers. This situation is
not sustainable. ‘

Today, the Medical Society issued its 2008 Physician Workforce Study. A copy of the
executive summary is included for the record. The number of physician specialties found
to be in short supply has doubled to a total of 12 in just three years. Oncology, neurology
and dermatology were included in the study for the first time this year, urology was
added last year. Neurosurgery has been classified as facing critical or severe labor market
conditions in all seven MMS surveys. Eight of the specialties have been found to be
facing critical or severe shortages in at least four of the seven years of the studies. The
report also found that that there continues to be difficulty in recruiting. The survey of
practicing physicians indicated that recruitment times averaged more than one year for 11
of the 18 specialties: 26 months for dermatology, 24 neurology, 23 gastroenterology, 22
vascular surgery, 22 neurosurgery, 21 urology, 19 general surgery, 17 orthopedics and
cardiology, 14.5 family medicine and 13 months for internal medicine.

In addition, driven by the fear of potentially devastating economic and professional
consequence of medical liability lawsuits, physicians nationwide are engaging in the
practice of defensive medicine. Defensive medicine can come in diverse forms,
including the pursuit of clinically unnecessary laboratory or radiographic information,
prescriptions for unneeded medications such as antibiotics, medically unnecessary
referrals to specialist, the performance of invasive procedures to exclude or confirm
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diagnoses, and the avoidance of high-risk procedures, or in certain circumstances, the
avoidance of high-risk patients entirely.

While the nature and prevalence of the defensive medical practices have been widely
debated, most agree that the costs are exorbitant. In fact some estimates report that the
practice of defensive medicine costs the American in excess of $170 billion dollars
annually, which would account for up to 12% of all health care expenditures.’ Ina study
published last year by the Pacific Research Institute, the total impact of the current tort -
system on medical expenditures was estimated to be $124 billion annually, with an
additional $38 billion in reduced access to healthcare? A study conducted as early as
1987 estimated that expenditures resulting from defensive practices comprised over 15%
of all health care dollars spent.* Tillinghast (2000) estimated the cost of defensive
medicine at $70 billion national and $253 per Massachusetts citizen which would
translate to approximately $1.5 billion in unnecessary costs. As the Commonwealth
grapples with increased health care costs as an employer, a social welfare agency a
connector and a government trying to make Massachusetts attractive to employer, this is
$1.5 billion in waste that should be eliminated.

In a survey conducted by the Medical Society this year relative to defensive medicine
researchers found the following:

The current medical liability environment appears to add significantly to the costs
of health care

The cost of professional liability insurance and the risk associated with medical
malpractice suits present significant financial concerns for Massachusetts physicians.
(One third of the respondents and a majority of neurosurgeons and
obstetrician/gynecologists characterized the liability insurance premiums as “very
burdensome financially™)

Medical liability concerns have lead Massachusetts physicians to reduce the scope
of their practices in ways that have clearly affected patients’ access to health care. More
that one quarter of physicians in the sample and half of orthopedic surgeons, ob/gyns and
general surgeons reported that they reduce the number of high risk services or procedures
they performed. More than one quarter of physicians also reported reducing the number
of high risk patients they saw; this was most common among ob/gyn and those in surgical
subspecialties.

In 2008, the Massachusetts Supreme Judicial Court has issued three decisions which have
increased physicians’ concerns about their potential liability. In the Coombes v. Florio
case, the SJC decided the defendant physician could potentially be liable to a third party

! Carroll. Going on the Offensive against Defensive Medicine. Managed Care Magazine. March 2005.

2 McQuillan, LJ, Abramyan H, Archie A. JACKPOT JUSTICE: The True Cost of America's Tort System.
Pacific Research Institute, 2007.

8 Reynolds RA, Rizzo JA, Gonzalez ML. The Cost of Medical Professional Liability. JAMA 257(20). 2776-
2781, May 22/29, 1987.




for failure to warn his patient of the risk of driving while under the medication prescribed
by the defendant. This narrowly decided decision had strong dissents, including that of
Chief Justice Marshall who states “"Today's result impedes not only the work of doctors.
It impedes the work of our courts. On remand, the trial judge is left the unenviable task of
divining from the vague generalizations of the concurring opinions the outer limits of a
novel duty of physicians to third-party nonpatients. Because I agree with the trial judge
that the physician's liability does not extend to the third-party decedent in this case, I
would uphold the grant of summary judgment in Dr Florio's favor, and not leave it to trial
judges to puzzle their way through this thomy issue of public policy.

Judge Cordy added. "The opinion of Justice Ireland (and the two Justices who join him) -
would recognize a new duty vastly expanding the potential liability of a physician to
persons with whom the physician has had no contact or relationship. This duty is not
compelled by our precedents, nor does it reflect ‘existing social values and customs and
appropriate social policy,

Later in 2008 the SJC created a new doctrine of loss of chance for medical
malpractice cases. These decisions, in the Matsuyama v. Birnbaum and Renzi v. Paredes.
conclude that Massachusetts common law permits recovery for a “loss of chance” for a
better medical outcome in a medical malpractice. These cases are still under analysis but
are reverberating through the medical community as physicians grapple to understand
exactly what potential liabilities they owe, to whom and under what standard of care.

Earlier this year the Medical Society issued the following statement:

The Medical Society said it "remains committed to reducing the cost of professional liability
insurance,"” and said the cost of liability insurance for physicians is one of the major factors in
the deteriorating physician practice environment in the state. According to the Medical Society,
liability premiums for physicians have risen 132 percent in the 13-year period ending in 2005.

As costs rose, the Society said, recruitment and retention of physicians has become more difficult,
leading to shortages of physicians in many specialties. Among the shortages are neurosurgeons,
vascular surgeons, anesthesiologists, cardiologists, and gastroenterologists, as well as
psychiatrists and primary care physicians. (As noted above in our testimony, additional
specialties have been added.)

In addition, physicians wary of litigation have limited their areas of practices and services and
engaged in "defensive medicine,” a practice that cost billions annually in Massachusetts and
raises the cost of health care for all.

In response, the Medical Society has proposed a number of ways to address the issue of medical
professional liability in the Commonwealth, with the goal of promoting "solutions that benefit all
stakeholders, patients and providers alike."

Toward that goal, the Society testified in support of the following proposed legislation:

e House Bill 1370 and Senate Bill 987, "An Act Relative to Health Professionals
Statements of Regret," identical legislation that would make health professionals



statements of regret, apology, or concern regarding an unanticipated outcome
inadmissible as evidence in any subsequent legal proceeding. The Society said such
legislation is "aimed at expediting the often lengthy process of resolving malpractice
claims by fostering better communications between the parties - communication that
could obviate the need for costly litigations in some cases.”

*  House Bill 1445 and Senate Bill 988, "An Act Relative to Expert Witnesses in Actions for
Medical Malpractice," identical legislation that would help assure that physicians
claiming to be expert witnesses are indeed experis in the area of medicine in which they
are testifying. "This legislation,” said the Society, "would require that a witness in a
medical malpractice trial be board-certified in the same specialty as the doctor on trial.
As medicine becomes more complicated and specialized, it is important that the expert
Physician have at least the same area of expertise as the physician named in the
litigation. This will improve the fairness of the legal system and ultimately help to reduce
costs.”

®  House Bill 1447, "An Act Relative to Timely Notice," would require the provision of a
"notice of intent to file a claim” 182 days prior io beginning a malpractice action against
a provider. The objective of this legislation is to provide a window of time during which
the parties have an opportunity to thoroughly review the case and if a patient has been
avoidably injured, offer a fair settlement prior to beginning legal action.

Last October, the Medical Society testified before the Joint Committee on Financial Services,
urging strong support of House Bill 985, An Act Relative to Patient Care Access," legislation that
would provide medical liability reforms that have proven successful in other states. The Society
said that such reforms would help to eliminate billions of dollars in the cost of defensive
medicine, improve the practice environment for physicians in the state, and ultimately enhance
Dpatient access to medical care. Among the provisions of that legislation are:
* Replacing the current system of “joint and several” liability with the requirement that a
defendant be liable only for the amount of damages for which they were responsible.
* Indexing the prejudgment interest rate to Treasury Bill rates, replacing the current rate
that is four percent higher.
*  Requiring that an expert witness in an action against a physician be, at a minimum,
board certified in the same specialty as the defendant physician.
o Allowing the payment of future damages in periodic payments in awards of $50,000 or
" more rather than in a lump sum.
Consideration of collateral sources in awards, such as health or disability insurance.
®  Requiring insurers and risk management organizations that provide coverage lo report to
the Betsey Lehman Center for Patient Safety and Medical Error Prevention at the DPH
the top categories of losses, claims or actions, so that this information could be used to
develop evidence-based best practices to reduce medical errors and enhance patient

safety.

While we recognize that the legislative action is separate from the mandate before the
Division, we do think attention should not be diverted from some of the benefits that
legislation can have in mitigating premium increases. Given the political sensitivity of
both the cost of and access to care, the information we have provided should provide
strong impetus for providing fundamental liability reform.



The current environment must be improved as a cost and access question and as a key
element of increasing patient safety and improving outcomes.Overall, the current liability
system is profoundly dysfunctional for the patient and provider and undermines the
integrity of our health care system. As Michelle Mello of the Harvard School of Public
Health has stated: “For compensation, deterrence, corrective justice, efficiency and
collateral effects, the system gets low or failing grades.”

There are multiple means to achieve such a transformation. The most comprehensive
approach advocates investing in a baseline culture of safety at every healthcare enterprise
fostering open communication and analysis of every miss or near miss with loop closure
to prevent reoccurrence, followed by best practice dissemination to improve patient
safety universally. Further when an adverse event occurs, this approach includes a full
disclosure to the patient and, there is an appropriate, sincere apology for avoidable
injuries followed by an offer to provide fair and timely economic compensation for our
errors. Disputes regarding offered compensation may be resolved through mediation or
arbitration. Litigation through the court system with its tremendous time and overhead
inefficiencies and adversarial nature is available as a last resort.

This comprehensive approach could fundamentally transform the system from a “culture
of secrecy” to a system of open disclosure and full transparency, one that embraces
patients’ safety and discourages defensive medicine,, from a culture of “blame and deny”
to one of apology and healing, from a culture which isolates patients and providers
involved in incidents to a system of supportive assistance, from a process which thwarts
patient safety to one which embraces it and from a system that encourages defensive
medicine to one of evidence-based medicine. It is a system that compensates a greater
number of patients much more quickly and equitably while dramatically reducing the
costly overhead of litigation. This comprehensive approach is consistent with
recommendations in the Joint Commission’s Report "Healthcare at the Crossroads” and
the Sorry Works! Coalition. This reform will increase access, decrease professional
liability premiums, decrease the cost of defensive medicine and increase patient safety.
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The Massachusetts Medical Society
2008 Physician Workforce Study

Executive Summary
I Introduction

The Massachusetts Medical Society has studied physician labor markets in
Massachusetts over a seven-year period (2002-2008). The results provide a
comprehensive picture of the current and past conditions in physician labor markets
in Massachusetts.

The Massachusetts Medical Society’s (MMS) seventh workforce study has identified 12
physician specialties that meet the classification for critical or severe conditions” in the
labor market.

The MMS has evaluated the status of the current physician workforce through both
primary and secondary research. This research included a survey of practicing
physicians, presidents of medical staffs, department chiefs in teaching hospitals,
medical groups, residency and fellowship program directors, and public opinion polls.

i Physician Shortages

In all seven MMS surveys, neurosurgery has been classified as facing critical or severe
labor market conditions. In three of the seven years, the labor market for this specialty
was categorized as being in a most critical condition. Without question, this specialty
continues to operate with the most stressed labor markets among those surveyed.

Five additional specialties have typically operated in very stressed labor markets:
anesthesiology, cardiology, gastroenterology, general surgery, and orthopedics. Of
these, anesthesiology has experienced either critical or severe labor market conditions
in six of the past seven MMS surveys. Among the remaining four, labor market
conditions were classified as either critical or severe in five of the seven survey years.

Two specialties, internal medicine and family medicine, face critically stressed labor
markets. Over the first four survey years, labor market conditions for these specialties

" Specialties categorized as “severe” are experiencing a very high degree of stress where demand for labor exceeds
supply while “critical” specialties are experiencing the highest possible degree of stress as established by our
criteria. ’

' The primary purpose of surveying Medical Staff Presidents is to determine how they are meeting the unique
needs of their community populations. In our survey we received 25 responses from medical staff presidents, of
these 23 (92%) were operating in small- or medium-sized community hospital settings. Thus in interpreting
analyses with these data, this point should be kept in mind.

Massachuselts Medical Society: 2008 Physician Workforce Study: Executive Summary Page 2 of 14
Prepublication Version © 2008 Massachusetts Medical Society. All rights reserved



were soft, but during the past three years they have turned dramatically. Both are
classified as critical in 2008.

One must conclude that patient demands on these specialties have outstripped
supply. Furthermore, with the continued implementation of Chapter 58, a landmark
healthcare reform law establishing mandatory health insurance enrollment for all
Massachusetts residents, it seems very clear that these labor markets will face even
greater stress. Addressing these deteriorating physician labor markets is a policy area
in which the MMS can play a key role in working collaboratively with medical schools,
hospitals, employers, payers, and the state and federal government.

Table 1
Physician Specialties Classified as Facing Critical or Severe Shortages
2002-2008 Survey Years

Specialty 2008 2007 2006 2005 2004 2003 2002
Anesthesiology - Severe Severe Critical Severe Critical Critical
Cardiology -- Critical - Severe Severe Critical Severe

* * * * *

Dermatology*
Emergency Medicine:
‘Family Medicine

Gastroenterology: Sever S ‘Sev,
General Surgery Severe - Severe Severe Severe Severe -
Internal Medicine Critical Critical Critical - - - --
Neurology* Severe ¥ * * * * *
Neurosurgery .. “
'OB/GYN
Oncology* * e
Orthopedics Severe - Severe Severe Severe Severe
Pediatrics - - - -~ - - -
Psychiatry | Severe Severe Severe
Radiology . - |Critical
Urology** F vere | ¥
“Vascular Surgery B Y=Y, Critical Severe
* 2008 data only

** 2007, 2008 data only

Of the 12 specialties operating in critical or severe labor markets, four that have only
recently been added to the MMS survey, dermatology, neurology, oncology and
urology, satisfied the previously established criteria for tightness in their existing labor
markets. Dermatology, neurology, and oncology were added to the survey this year
and urology was added to the survey last year. In each of the past two survey years,
urology has been operating within severe labor market conditions.

The labor market conditions for two specialties—obstetrics/gynecology (OB/GYN) and
pediatrics—have behaved quite differently from all other specialties surveyed. In none
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of the survey years were their labor market conditions sufficiently stressed to be
categorized as critical or severe.

Table 2
Physician Specialties Categorized as Critical or Severe in 2008
Specialty 2008
Dermatology Severe
Emergency Medicine Severe

Family Medicine C itical
S

Severe
Severe
Severe

1. Additional Findings

Snapshot of 2008 Findings - Across MMS Physician Workforce Study Surveys and
Opinion Polls

Practicing Physicians Survey Responses

¢ In 2008 more than half (55%) of practicing physicians reported that, over the
past three years, the amount of time needed to recruit physicians has
increased. Forty percent reported that retaining existing physician staff had
become more difficult.

* The percentage of family medicine physicians who are no longer accepting
new patients has steadily increased over the past three years from 25% in 2006
to 35% in 2008. Internal medicine physicians’ closed new patient panels
increased over the past three years as well from 31% in 2006 to 48% in 2008.
These results were similar to the results from a separate poll conducted with
physician offices where 42% of internists and 35% of family medicine
physicians were not accepting new patients in 2008.

* Recruitment times averaged more than one year for the following specialties:
internal medicine (13 months), family medicine (14.5 months), cardiology (17
months), orthopedics (17 months), general surgery (19 months), urology (21
months), neurosurgery (22 months), vascular surgery (22 months),
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gastroenterology (23 months), neurology (24 months), and dermatology (26
months).

e Thirty percent (30%) of practicing physicians responded that physician supply
problems have made it necessary to alter the services they provide.

e The ability of a physician to refer patients to specialists continues to be a
problem with over 70% of physicians reporting difficulty.

* Roughly one-half (44%) of the physicians surveyed responded that their
practice is being altered or limited because of the fear of being sued. More than
half of the physicians in the following specialties said they had altered or
limited their practice because of the fear of being sued: neurosurgery (76%),
urology (75%), emergency medicine (66%), OB/GYN (57%), family medicine
(53%), general surgery (51%), and orthopedics (51%).

 For the period 2004-2008, approximately one out of four physicians reported
that professional liability fees represented over 15% of the total practice
operating costs. The top five specialties reporting professional liability costs
exceeding 15% of total operating costs in 2008 were: OB/GYNs (85%),
neurosurgeons (60%), emergency medicine (40%), general surgeons (40%), and
orthopedic surgeons (35%).

* While more than eight out of ten (83%) physicians surveyed reported that they
find their medical careers either very rewarding or rewarding, forty-seven
percent (47%) of physicians responded that they are very dissatisfied or
dissatisfied with the current practice environment. If given the choice, only
51% of physicians would choose to practice medicine again as their profession.

» One-half (50%) of the physicians reported being very dissatisfied or dissatisfied
with the number of hours they are able to spend on patient care versus
administrative tasks.

e Compared to their colleagues in other states, 62% of the physician respondents
rate their current income level as very uncompetitive or uncompetitive. Eighty-
five percent (85%) believe that over the next five years, their salary levels will
either decline or remain the same.

* Eighty-four percent (84%) of physicians are maintaining or increasing their
work hours, and almost half (44%) are very dissatisfied or dissatisfied with the
number of hours they work versus their ability to pursue home life.

¢ Forty-two percent (42%) of physicians are considering changing their
profession due to the current practice environment. One in three (33%) family
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medicine physicians were planning a career change, an increase over the one
in four (25%) who were planning a career change in 2007. The percentage of
internal medicine physicians contemplating a career change has also increased
from 26% in 2007 to 29% in 2008. Percentages for these two primary care
specialties were at or above the sample mean in both 2007 and 2008.

¢ Inaddition to primary care, many specialties reported percentages that were
higher than the sample mean (29%) for physicians contemplating a career
change in 2008. These include: emergency medicine (53%), orthopedics (48%),
urology (42%), radiology (40%), neurosurgery (38%), general surgery (37%),
oncology (36%), OB/GYN (32%), and dermatology (31%).

e About one-fifth (18%) of physician respondents are planning or considering a
move out of Massachusetts if the practice environment does not change.

Community and Teaching Hospitdl Survey Responses?®

e Sixty-nine percent (69%) of teaching hospitals and 96% of community hospitals
are currently experiencing difficulty filling physician vacancies.

e Fifty-two percent (52%) of community hospitals reported that physician supply
problems necessitated altering the provision of services, and 70% report
adjusting professional staffing due to physician supply problems.

e Thirty-three percent (33%) of teaching hospitals reported physician supply
problems necessitated altering the provision of services, and 49% report
adjusting professional staffing patterns.

* Massachusetts employs a large number of international medical graduates
(IMGs), and is highly dependent on IMGs to fill its physician labor market needs.
The questionnaire used in conducting the 2008 survey of department chiefs in
teaching hospitals collected information on the number of new hires by
physician specialty over a six-month period (March ~ August 2007) and the
sources of those new hires. Of these new hires, slightly more than 23% were
IMGs. Reliance on these IMGs to meet the staffing needs of teaching hospitals
has been rising somewhat over the past two years.

e Fifteen of the 18 physician specialties in teaching hospitals had job vacancy
rates higher than the 2.9% statewide average for all job industries in 2007.
These include: dermatology, vascular surgery, radiology, neurology, family

2 The primary purpose of surveying Medical Staff Presidents is to determine how they are meeting the unique
needs of their community populations. In our survey we received 25 responses from medical staff presidents, of
these 23 (92%) were operating in small- or medium-sized community hospital settings. Thus in interpreting the
analysis with these data, this point should be kept in mind.
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medicine, gastroenterology, pediatrics, emergency medicine, internal
medicine, OB/GYN, urology, oncology, neurosurgery, anesthesiology, and
general surgery. The 7.3% overall job vacancy rate for the 18 physician
specialties included in this year's survey is 2.5 times the statewide average for
all jobs and would rank among the very highest in the state for major
occupational groups.

More than half of medical staff presidents at community hospitals reported
that there were shortages in internal medicine (56%). Specialties where close to
half of medical staff presidents reported shortages included general surgery
(48%), family medicine (44%), and psychiatry (44%).

Medical Directors of Medical Groups Survey

®

About 60% of medical directors of medical groups reported the need to alter
services due to physician supply problems, an increase over the 33% reported
in 2006.

Over one-half (53%) of medical directors reported that physician supply
problems have made it necessary to adjust staffing patterns.

Three-quarters of the medical directors (77%) responded that over the past
three years their ability to retain their existing staff of physicians has become
more difficult.

Residency/Fellowship Program Directors Survey

Slightly more than one-half (52%) of residents pursued the next step in their
medical careers outside Massachusetts.

Residency and fellowship program directors rate salary level (6%) and the on-
call work schedule (11%) as the least likely reason residents plan to begin their
career in Massachusetts. Intellectual (85%) and research (85%) opportunities
top the list of professional reasons residents plan to stay in the
Commonwealth.

Physician Office Telephone Survey

Family Medicine/General Practitioner(GP)
Among those who are accepting new patients, the average wait time for an
appointment is 36 days, similar to last year's figure of 34 days.
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Internal Medicine
Among the offices accepting new patients, the average wait time for an
appointment is 50 days, which is similar to last year’s figure of 52 days.

L]

Cardiology

Among offices that are taking on new patients, the average wait time is 30
days, which is similar to recent figures (29 last year and 28 percent in 2006), and
is still below 34 days in 2005.

Gastroenterology

Among offices that are accepting new patients, the average wait time for an
appointment is 39 days. Though this is up from 36 days last year, it is close to
the figures of 2006 and 2005 (41 and 42 days, respectively).

L]

Obstetrics/Gynecology

Among those who are accepting new patients, the average wait time for an
appointment is 44 days, which is similar to 46 days last year and up from 34 and
35 days in 2006 and 2005, respectively.

Orthopedic Surgery

Among those who are accepting new patients, the average wait time for an
appointment is 21 days, which has remained fairly consistent except for a small
dip in 2006 (18 days).

Public Opinion Telephone Survey

e The impact of Massachusetts health care reform legislation is evident from the
decrease in the number of Massachusetts residents who report being
uninsured since the law was passed. Just 2% of residents report having no
insurance in the 2008 study, down from 6% in 2007,

» Other survey findings, however, suggest that the impact of health care reform
has not been universally positive on Bay State residents. Specifically, more
residents report having difficulty obtaining the care they need (24%, up from
16% last year). The most common explanations for difficulty obtaining care are
cost, long waits for appointments, and difficulty finding the right doctor or
health plan.

e Costis still the biggest health issue facing Massachusetts according to
residents interviewed. Almost one-half (46%) of state residents identify cost of
health care or insurance as the single most important health issue facing
Massachusetts.
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e Forthe most part, residents (88%) are satisfied with the health care they
received over the past year. As has been the case in the past, residents with
higher incomes and more education say they are satisfied more often than
those with lower incomes and less education.

e There is strong resistance to tying insurance copayments to insurers’ internal
quality and cost rating---76% of residents oppose this proposal. Similar
opposition was recorded last year.

* Only one-third of residents are aware that the state and insurers have started
posting quality and cost information of physicians and medical groups on the
Internet. Notably, two-thirds of residents indicated they will access the
information next time they need to choose a physician.

e Seventy percent of residents say they are satisfied with the amount of
information available regarding the quality of care provided by specific doctors
and medical groups.

¢ As has been the case in past studies, less than one-fifth (14%) of residents favor
requiring patients to pay a larger portion of their medical costs via larger co-
pays and deductibles. Three-quarters are opposed to increasing co-pays and
deductibles; 56% are strongly opposed, while 19% say they are somewhat
opposed.

Iv. Evaluating Physician Recruitment

There is considerable evidence to support the view of a seriously inadequate labor
pool from which to recruit. Among established physicians, the factors include
noncompetitive salaries, early retirement, dissatisfaction with the work environment,
and high professional liability fees. Among physicians just beginning their medical
careers, one half of the residents and fellows trained in Massachusetts medical schools
prefer to pursue their careers elsewhere?,

* See analysis in section 4 of the full version of this report, Survey Results Regarding the Opinions of Programs Directors
of Residency/Fellowship Programs.
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Chart 1: Percent Reporting that the Current Pool of Applicants is
Inadequate to Fill Vacant Positions
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Community hospitals report that they are facing especially severe problems in
terms of the inadequacy of the current pool of physicians and the degree of
difficulty in recruiting physicians. Given the constant financial pressures, therefore,
community hospitals find themselves confronted by competitive disadvantages.
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V. Regional Disparities across the Principal Urban Labor Markets in
Massachusetts

The geographic distribution of medical care facilities and health care professionals and
the state of local physician labor markets clearly impact the provision of medical care.
In analyzing the findings of the practicing physician surveys, we disaggregated the
survey data into the following five labor market areas based on the locations of the
facilities and physicians:

e Boston metropolitan area

e New Bedford/Fall River/Barnstable County (Cape Cod)
¢ Pittsfield (Berkshire County)

e Springfield urban area

¢ Worcester urban area

Chart 3: Practicing Physician Survey Results
Percentage of Respondents Experiencing Difficulty Filling Physician Vacancies in the Major Labor
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In 2008, difficulties in filling physician vacancies were quite severe in five labor areas.
The percentage of physicians reporting difficulties in filling physician vacancies ranged
from a low of 64% in Pittsfield to highs of 74 to 76% in Worcester, Springfield, and New
Bedford/Fall River. The fraction of physicians reporting difficulties in filling vacancies in
2008 was above the 2003-2007 average in four of the five labor areas.

In a closely related question, the surveyed physicians were asked to indicate whether
the current pool of applicants was adequate to fill existing vacancies. The percent of
physicians reporting that the pool is inadequate are displayed in the following chart
for each of the five local labor areas.

Chart 4: Practicing Physician Survey Results
Percentage of Physicians Reporting the Current Pool of Physician Applicants is Inadequate
to Fill Vacancies by Major Labor Area, 2003-2007 Averages and 2008
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These survey results should be considered in relation to those shown in the preceding
table. A substantial majority of the responding physicians in 2008 in each of the five
urban areas reported that the current pool of applicants was inadequate to fill the
existing number of vacancies. The percentage share of responding physicians
reporting such an inadequate pool ranged from 73% in Pittsfield to a high of 85% in
the New Bedford/Fall River/Barnstable area. In each area, except Pittsfield, the share of
physicians with an inadequate pool has been rising.
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Conclusions and Policy Considerations

The Massachusetts Medical Society’s seventh annual Physician Workforce Study again
identifies serious concerns in many specialties, including primary care. The following
policy recommendations address many of the key findings from the 2008 MMS
Physician Workforce Study in an effort to improve the physician practice environment
and reduce physician labor market shortages at a time when demand for healthcare
services is on the rise in Massachusetts.

Physician Workforce Development and Improvement in Patient Care
Work with stakeholders to create a practice environment that:
- Easily enables physicians to be current with technological support such as
EHRs, registries and timely accurate data for improving care
- Streamlines the process for establishing a practice, including assisting those
trained out of the US as appropriate,
- Reduces barriers to the recruitment and retention of physicians. This includes
" reducing medical debt and easing the impact of the high cost of housing.

Physician Practice Satisfaction and Improvement with Patient Care
Work with stakeholders to create a practice environment that:
- Significantly reduces administrative burden allowing for more patient care
- Enables better coordination of care across specialties and between inpatient
and outpatient settings
- Encourages a healthy balance of work and non-work activities, including
implementation of appropriate support for practice viability and improvement
to the current professional liability environment

Several researchers have outlined detailed demand-side approaches to the workforce
crisis.* These can differ significantly from the supply-side priorities outlined above.
While both approaches merit serious consideration, it is important to note again that
the implementation of Chapter 58 and the rapid aging of the population render
demand-side management extremely difficult at best. For these reasons, an approach
using toolsets from both the demand side and the supply side has the highest
likelihood of yielding the desired result - a physician workforce that is large enough to
effectively and efficiently meet the health care needs of the population. It should be
noted that Chapter 58 does try to address some of these issues. Successful
implementation is critical.

While there are a number of worrisome findings in this report, we do report several
positive findings. Most residents and fellows are believed to be drawn to the research
opportunities in Massachusetts healthcare, and there is a favorable pull in terms of

¢ Goodman DG, Fisher ES. Physician workforce crisis? Wrong diagnosis, wrong prescription. N Engl J Med. 2008 Apr
17;358(16):1658-61. http://content.nejm.org/cgi/content/full/358/16/1658
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clinical opportunities. Also, the youngest physicians surveyed, (those under age 40)
were the least likely to report dissatisfaction with the practice environment. Therefore,
policies aimed at younger physicians and building on the unique and positive aspects
of practice in Massachusetts are important to consider including outstanding teaching
institutions and residency programs with the top researchers and clinicians in the
country. It is important to note that despite a negative practice environment, the
majority of physicians surveyed for this report still find the career of medicine
rewarding. However, concerns with the balance of hours between practice and
administrative duties and the tradeoffs between work and income need to be taken
seriously since they have a strong independent effect on the probability of physician
making a career change and moving out of state.’

RECEIVED
0CT -8 2008

HEARINGS & APPEALS
MASS. DIVISION OF INSURANCE

5 See analysis in section 5 of the full version of this report, A Multivariate Statistical Analysis of the Plans of
Physicians to Change Careers or Relocate Outside of the State

Massachusetts Medical Society: 2008 Physician Workforce Study: Executive Summary ) Page 14 of 14
Prepublication Version © 2008 Massachusetts Medical Society. Al rights reserved



Allen, Nancy (DOI)

From: Beagan, Kevin (DOl

Sent: Thursday, October 09, 2008 9:05 AM

To: : drdollj@aol.com

Cc: Allen, Nancy (DOI); Farrington, Jean (DOI); Mancini, Matthew (DOI); Condon, Gerald (DOI)
Subject: RE: Med Mal

Thank you for submitting your thoughts to add to the record. We all know how important an issue this is for health care
in Massachusetts. | am adding your e-mail to the docket file associated with the hearing that has been held on medical
malpractice. Please feel free to submit any other thoughts you may have to my attention as the Division of Insurance
develops its report on medical malpractice.

Kevin Beagan

Director, State Rating Bureau ,
(617)-521-7323 RECEIVED

0CT -9 2008

From: drdolli@aol.com [mailto:drdollj@aol.com]

Sent: Wednesday, October 08, 2008 9:58 PM MASQ%%%N&O?:P&%NGE
To: Beagan, Kevin (DOI)
Subject: Med Mal

Dear Mr Beagan; ,

I am an OB/GYN on the South Shore of Massachusetts. I am writing to discuss the state of medicine and
malpractice in the state of Massachusetts. I have been in practice for almost 19 years. This is the first job I had
after Yale Medical school and residency in Philadelphia . I was recruited to South Shore Hospital. Despite the
fact that I grew up in Ct I wanted to come here. Medicine has changed enormously over the past 18 years. It
has gone from a delightful,rewarding,exciting way to make a living to constant worries about insurance
companies, malpractice insurance, patient dissatisfaction. Besides the insurance companies and the lawyers |
have patients telling me how to practice medicine. I had a patient on the way into the OR for an emergency

good enough advocate for me as far as malpractice concerns go. It is a difficult task to convince law makers(ie
lawyers) who consider us a paycheck to change malpractice laws. It is hard for anyone to feel compassionate
toward doctors that make more than an average salary. However we handle people's lives in our hands
everyday an d everyday our hands are tied tighter and tighter behind our backs!!!

One solution that 1 have thought about for the malpractice problem is a fund for damaged children that are not
malpractice. WE in medicine know that all babies are not born perfect and that most times it has nothing to do
with the doctor. However someone must take care of that child!!! If there were a fund that is contributed to by -
the insurance companies and the practitioners then there would be money for these unfortunate children without
it being someone's "fault". [ for one would contribute gladly to something like this. I also think that
malpractice trials should be attended by doctors not plumbers or secretaries ,etc. I know that doctors do not
have the best track record of policing ourselves but we could with the help of lawyers(that hurt) devise a court
system that is fair --to the doctor and to the injured family.

[ have tried on several occasions to speak with someone in the Deval Patrick office but I have been blown off
everytime. | realize that no one but us cares about the state of medicine and malpractice but soon there will be
no doctors to worry about. At South Shore Hospital there will probably be 10-12 doctors leaving OB in the
next 10 years. Eight doctors have already left for many reasons including dissatisfacton with medicine. Well, |
can't leave right now because I am a single parent with 2 adopted children. [ want them to be proud o f me and

1



the work 1 do.However if [ am constantly unhappy or afraid that something bad will happen everyday--what will

Please consider a some new ways of dealing with this problem. When the atty general came to speak at South
Shore Hospital I told him I would volunteer to be on a task force to try to fix the problem. I got a typical"thanks
for being a good citizen" follow up phone call and never heard from them again. I think that there are people
out there that could be helpful in some way. as I stated earlier pretty soon there won't be any OB/GYNs to
worry about. [ hope that the insurance executives and lawyers are taking courses on how to deliver a baby

For whatever it is worth ...Darlyne Johnson MD

Doll

McCain or Obama? Stay updated on coverage of the Presidential race while you browse - Download Now!



Allen, Nancy (DOI)

From: Beagan, Kevin (DOI)

Sent: Wednesday, October 08, 2008 3:10 PM

To: Maureen_Donovan@sshosp.org; Veronica_Ravnikar_MD@sshosp.org
Cc: Allen, Nancy (DOI); Farrington, Jean (DOI)

Subject: FW: Response: Hearing in Worcester / Malpractice Insurance
importance: High

l'am adding your e-mail to the docket file associated with the hearing that has been held on medical malpractice. Thank
you for submitting your thoughts to add to our files.

Kevin Beagan
(617)521-7323 -

From: Maureen_Donovan@sshosp.org [mailto:Maureen_Donovan@sshosp.org] On Behalf Of

Veronica_Ravnikar_MD@sshosp.org

Sent: Wednesday, October 08, 2008 2:54 PM RECEIVED
To: Beagan, Kevin (DOI)

Subject: Response: Hearing in Worcester / Malpractice Insurance OCT -8 2008

Importance: High
HEARINGS & APPEALS
MASS. DIVISION OF INSURANCE

To: Kevin Patrick Beagan

As a provider of OB/GYN healthcare and as é chair of a regional Levetl lil OB Unit on the South Shore, | definitely support
reform in malpractice premiums for obstetricians in the state.

Many OB/GYN's are giving up OB practice entirely even though many wouid still gladly see OB patients in the office. If
these physicians were to be-given a break on their premiums, they would provide access to OB care in their respective
communities. Other individuals in their group would do the. delivery or a hospital based laborist. Furthermore, the
accessibility of obstetricians in various practices would be much more stable. Patients are forced at times to change
practices in the middle of their pregnancies when OB providers have to give up the OB insurance due to excess cost.
Access to OB care is dwindling and getting worse. South Shore Hospital is a regional provider of OB/GYN healthcare in
southeastern Massachusetts. It has the capacity of providing full OB care to the South Shore (including high-risk OB).
The issues noted above definitely limit growth and contribute to the difficulty to staff and recruit OB physicians.

It would help if OB malpractice insurance were discounted when an individual only practices OB in the office since the
hospital would then provide the coverage for the delivery. Finally, there is also the factor of individuals desiring to work
entirely as OB/GYN but on a part-time basis. Practices have difficulty supporting such individuals if their premiums are
not prorated.

In summary, there has to be modification for obstetrics malpractice insurance for the hospital based laborist, for the
OB/GYN who does only office OB and for the provider who wishes to work part-time.

Sincerely,
Veronica

Veronica A. Ravnikar, M.D.

Chairperson of Department OB/GYN and

Associate Clinical Professor Harvard Medical School
South Shore Hospital

55 Fogg Road

S. Weymouth, MA 02190-2455



Administrative office: Patient office:
781-340-4203 Maureen 781-682-5201 Paulette
781-340-3597 Fax 781-340-3782 Fax
781-340-8123 Pager #7963

South Shore Hospital Confidentiality Notice: This email may contain protected health information or proprietary
information that is strictly confidential. If you are not the intended recipient, you are hereby informed that using,
disclosing, copying, distributing or taking action in reliance of the content of this email is strictly prohibited. Please notify
the sender by replying to this message and then immediately delete this email and any attachments. Any information
contained herein is not considered legal or financial advice and recipients should not rely on this as such. Recipients are
advised to consult with a competent professional in the event legal or financial advice is required. The information
contained herein is believed to be current and accurate, however, recipients are cautioned that changes in laws,
regulations and statutes routinely occur.



Nurses United for Responsible Services
P.0. Box 920711
Needham, Massachusetts 02492
617 332-0422

RECEIVED
NOV 10 2008

HEARINGS & APPEALS
MASS. DIVISION OF INSURANGE

November 7, 2008

Honorable Nonnie Burnes, Commissioner
Division of Insurance

One South Station

Boston, MA 02110-2208

Dear Commissioner Burnes:

Nurses United for Responsible Services (NURS) is an organization that represents Advanced Practice
Psychiatric Nurses (Psychiatric and Mental Health Clinical Nurse Specialists and Psychiatric Nurse
Practitioners) in Massachusetts. Since 1975, NURS has been instrumental in the passage of five
pieces of legislation involving third party reimbursement for psychotherapy; hospital medical staff
privileges; authorization to sign involuntary commitment evaluations; prescriptive authority; and
guardianship assessments. By expanding our scope of practice, we have ensured that people in the
Commonwealth have greater access to quality behavioral health care. Our expertise in both
medication management and psychotherapy enables us to provide a cost-effective and seamless form
of treatment to our patients. Pursuant to Chapter 305, §39 of the Acts and Resolves of 2008, please
consider this communiqué a response to your investigation and study of the costs of medical
malpractice insurance for health care providers, as defined in G.L. c. 175, §193U for which public
hearings took place on October 3 and October 8, 2008. In light of this investigation into the medical
malpractice insurance issue in Massachusetts, we are weighing in with our perspective on Docket
No. M2008-01 and with another important insurance-related issue that affects our practice as well.

Our annual rates for malpractice insurance have gone up considerably in the last 15 years. Our
current rates are almost 13 times more than they were in 1994. The enclosed pie chart, compiled in
late 2006, is already out of date as there has been another 10% increase since then. In addition, as our
scope of practice has expanded, we have been forced to meet increasingly more costly licensing,
supervision and continuing education requirements. And for the average Advanced Practice
Psychiatric Nurse in full time private practice, operating expenses can easily be as high as 42% of
gross income, taxes another 19% of gross earnings (33% of net earnings), leaving only 39% as
retained income.

The other side of the insurance issue is that while we provide competent and much needed behavioral
health care, the compensation we receive from insurance carriers for the services we provide is
unfortunately not commensurate with our professional expertise and liability. Our rates of
reimbursement are considerably less than those of other disciplines that provide the same services.
While we recognize that nurses do not assume the enormous malpractice insurance cost burden that
physicians carry, our increasing costs in this area are emblematic of a much larger problem: it is just
one of the many professional expenses that continue to escalate in a context of inadequate third party



reimbursement, making independent practice less and less attractive at a time when many mental
health practices have waiting lists and patients cannot get appointments.

Advanced Practice Psychiatric Nurses are in a position to fill the gap in behavioral health services.
However, if there continues to be a discrepancy between our professional expenditures (only one of
which is malpractice insurance) and our third party reimbursement rates, it will not be economically
feasible for nurses to prepare for or remain in the Advanced Practice Psychiatric Nursing role. This
trend would signal a tragic loss of a valuable resource for consumers of behavioral health care in
Massachusetts.

Thank you for your consideration of our ideas, which we hope will guide you in your thinking and
decision making regarding insurance concerns relevant to the above. We hope you will include
NURS in any ongoing working group that is established as a result of your investigation into the
medical malpractice issue in Massachusetts.

Sincerely, ) Yy

é 'W “ EA N /* é “’k} é/ £/(““““"‘
Diane Grimaldi, Tedi Hughes, Sharon Reynolds,
Co-Chair NURS Co-Chair NURS Chair Legislative, Committee

ce: Nancy Allen, Docket Clerk, Hearings and Appeals, Division of Insurance
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EARINGS & APPEALS Annual Expenses Estimate

. DIVISION OF INSURANCE
APRNSs in Private Practice

~ Disability Insurance, $1,100,3%
Personal Health Insurance, $11,000
25%

RN License, $30,0.1%

DEA Registration, $130,0.3%

DPH Registration, $170, 0.4%

Billing Fees, $7,000, 17% ANCC Credentialing, $60,0.1%

Malpractice Insurance, $1,080,4%

Continuing Education, $1,000, 3%

Supervision, $2,000, 5%

Premises Insurance, $350, 1% —

Pie chart demonstrating estimated annual
expense for APRNs in private practice.
Billing Fees estimate based on annual
gross billings of $100k.

Office Supplies, $5,000, 12%

Utilities, $3,500, 8%
Total Annual Expenses~ $42k

Rent, $10,000, 24% : e
(i.e. 42% of annual gross billing)
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APRNSs in Private Practice

NOV 10 2008 | Retained Earnings Estimate
(based on $100K annual gross income)

HEARINGS & APPEALS
MASS. DIVISION OF INSURANGE

Retained Earnings,
$38,579, 39%

Annual Operating Expenses,
$42,420 , 42%

Income Tax (33% of net
earnings), $19,001, 19%



RECEIVE
October 15, 2008 OCT 15 2008

Nonnie S. Burnes, Commissioner HEARINGS & APPEALS
Massachusetts Division of Insurance MIASS. DIVISION OF INSURANGE

One South Station
Boston, MA, 02110-2208

Re: Investigation and Study of the Costs of Medical Malpractice Insurance for Health Care Providers
Docket No. M2008-01

Dear Commissioner Burnes:

I'am writing on behalf of the Massachusetts Association of Health Plans (MAHP), which represents 12
health plans operating in Massachusetts that provide health care coverage to approximately 2.3 million
Massachusetts residents, with regard to the Division's Investigation and Study of the Costs of Medical
Malpractice Insurance for Health Care Providers — Docket No. M2008-01. In particular, we are writing to
express our opposition to any proposals to assess health insurers to fund the recommendations included in
the final report.

The primary cause of the medical malpractice crisis is the tremendous increase in large jury awards.
According to Jury Verdict Research, nationally the average medical malpractice jury award in 1994 was
$1.19 million. By 1999, the average was $3.5 million, and by 2003 the average had risen to $4.7 million.
In 2007, the Bureau of Justice Statistics issued a Special Report in which it reviewed 2000-2004 closed
claim data available from a number of states. Its analysis of that data showed that 8.5 percent of paid
claims in Massachusetts resulted in payouts at or above $1 million.

These costs have an impact on health insurance premiums. PricewaterhouseCoopers' 2006 report, The
Factors Fueling Rising Healthcare Costs, prepared for America’s Health Insurance Plans, noted that
approximately 10 percent of the costs of medical services are atiributed to the cost of litigation and
defensive medicine. Medical practice driven by the fear of litigation is too often an unfortunate substitute
for evidence-based medicine. The result is billions of dollars of medically unnecessary tests and
procedures ordered in an effort to avert potential lawsuits.

Any effort to reform the medical malpractice insurance system by assessing health insurance carriers
represents the wrong approach. Such an approach would seek to solve issues in the medical malpractice
insurance market by shifting costs onto the health insurance industry. However, it would do nothing to
address the underlying factors fueling rising medical malpractice insurance rates, but would increase the
cost of health insurance and threaten to undermine the continued success of Health Care Reform. With
employers and individuals grappling with rising health care costs and the impact the downturn in the
economy will have on them still unknown, now is not the time to be adding to their health care costs.

For all these reasons we urge the Division to reject any proposals to assess health insurers to fund the
medical malpractice insurance market and to exclude such recommendations from the final report.

Sincerely,

W&f,%o

Marylou Buyse, M.D.
President

40 Court Street, Boston, MA 02108
617-338-2244 rax: 617-338-9844
www.mahp.com
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October 1, 2008

Nonnie Burmnes ,
Commissioner of the Division of Insurance
One South Station, 5™ Floor

Boston, MA 02110

Dear Commissioner Burnes,

I am writing to express my concerns with the medical malpractice system that is currently
in place within the Commonwealth. We have witnessed medical malpractice insurance
costs skyrocket over the past couple of decades, but few efforts have been made to curtail

" these rising premiums. As a result the state faces the challenge of successfully recruiting
and retaining physicians. ‘Equally disturbing is that these rising costs and physicians
shortages are only one part of the problem. We also face inequitable compensation for
patients who have sustained similar injuries and a system that discourages the disclosure
of medical errors thereby putting the patient’s safety at risk.

Fortunately, however, there is a reform model that offers a solution to how we can
transform the system to address all of these issues. This type of reform model, which has
been implemented in both Michigan and [llinois, is commonly referred to as an “early
disclosure and compensation” program. :

The chief purpose of this model is to remove the barriers that preclude transparency in
the medical system, promote equitable and timely compensation to patients who are
injured by preventable medical errors, improve patient safety by recognizing adverse
events, and reduce the cost of health care. Although it often starts with an apology, it is
not simply a program advocating apologies in the aftermath of a medical error. The
model is a patient centered reengineering of the way physicians and hospitals deliver
health care. The quality of health care we deliver can be improved by opening the lines of

DIvIsioN oF INSURANCE
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communication with patients, compensating them for avoidable events, and
systematically learning from adverse events.

The following 1s a brief outline of the model’s formula:

1) The hospital (through a variety of quality assurance mechanisms and self-
reporting) identifies all adverse events.

2) Each adverse event undergoes intensive and rapid review to determine the root
causes and whether any error occurred.

3) If an error occurred, the hospital provides an apology to the patient.
4) If no error occurred, the hospital still explains the event in full to the patient.

5) Whether or not an error occurred, the hospital provides for continuous contact
with the patient to address issues of continued care and manage future concemns.

6) If an error occurred, the hospital determines if compensation is appropriate, and
if so, provides the patient with an offer of compensation. The patient is
encouraged to have legal representation.

7) All root cause analyses are incorporated back into the hospital to make internal
process improvements and prevent future adverse events.

Along with this letter, I have included a report entitled “Restoring Trust and Value in
Our Health Care System: Achieving Real Medical Liability Reform with an Early
Disclosure and Compensation Model.” This was prepared for me by Dr. Peter
Smulowitz who researched this model while completing his Master of Public Health
-degree at Harvard School of Public Health. In his report he offers a very thorough
discussion of this model and its proven successes as well as the challenges that it faces. 1
believe that it will serve as an excellent roadmap as the Dmsmn of Insurance prepares its
recommendations to the Legislature.

Your careful and thorough consideration of this matter is greatly appreciated.

Sincerely,
i M

RICHARD T. MOORE
Senate Chair, Committee on Health Care Financing
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INTRODUCTION

March 11, 2008

The Insurance Information Institute states:

“Medical malpractice insurance covers doctors and other professionals in the medical
field for liability claims arising from their treatment of patients.”

“The cost of medical malpractice insurance began to rise at the beginning of this decade,
after a period of essentially flat prices. Rate increases were precipitated in part by the
growing size of claims, particularly in urban areas. Among the other factors driving up
prices was a reduced supply of available coverage as several major insurers exited the
medical malpractice business because of the difficulty of making a profit.”

“New research suggests that premium increases may be moderating but for any
turnaround to take root significant reforms in the dehvery of medical care that focus on
patient safety need to occur, industry observers say.”

In addition to reforms in the delivery of medical care that focus on patient safety, this
report suggests that reforms of the medical malpractice system in Massachusetts must
also focus on the injured patient.

The present medical malpractice system in the Commonwealth:

¢ Fails to adequately compensate most of those who are injured in the medical care
delivery system undermining patient trust in the health care system;

* Discourages disclosure and discussion of patient safety that could improve the
quality and safety of the health care system and increases the cost of care;

» Continues to have a large impact and influence on the practice of medicine and the
state’s competitive position to recruit and retain physicians at a time when state
policy seeks to expand access to health care.

We are grateful to Dr. Smulowitz for his review of this important area of concern and for
his suggestions for improving the professional liability system by placing patients first.

Sincerely,

o)

&ZM//%/’?”‘"

RICHARD T. MOORE
Senate Chairman
Joint Committee on Health Care Financing
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RESTORING VALUE AND TRUST IN
OUR HEALTH CARE SYSTEM:

ACHIEVING REAL MEDICAL LIABILITY REFORM WITH AN EARLY
DISCLOSURE AND COMPENSATION MODEL

Executive Summary
Peter B. Smulowitz, MD, MPH

Introduction

Now more than ever, Massachusetts is in dire need of medical liability reform. The
implementation of Chapter 58 is certain to increase the demand for physician services,
and the financial viability of universal health care in the Commonwealth depends on
reducing the cost of delivering care. Yet, Massachusetts ranks highest among states
reporting medical malpractice insurance claims to a central state agency, with almost
20% of insurance payouts over $1 million." Furthermore, the increase in professional
liability fees is one of the key factors driving the Commonwealth’s perpetual shortage of
practicing physicians, particularly in primary care where they will be needed most with
the enactment of Chapter 58.> Hence, successful liability reform is certain to play an
important role in securing the viability of Massachusetts’ landmark health care reform.

- Medical liability reform has been on the nation’s legislative agenda for decades. It is no
doubt a heated issue, and has needlessly pitted physicians at odds with trial attorneys.
What has been lost in the rhetoric and turf wars is that the system does not accomplish
the task of equitably compensating patients, nor does it make the practice of medicine
any safer. Meaningful liability reform legislation has met significant resistance, in part
because previous attempts at reform focused on the financial aspects of medical
malpractice rather than on improving compensation or safety for patients. The chief
purpose of this brief is to introduce the legislature to a unique model that has the potential
to alter the landscape of liability reform, improve patient safety, and reduce the cost of
providing health care in the Commonwealth.

Recently, the medical and patient advocacy communities have been promoting a
relatively simple idea based on early disclosure to patients of medical errors, apologizing
for these errors, and providing timely and fair compensation to patients outside the
traditional tort system. This model was most notably put into successful practice by the
University of Michigan in 2001, and was implemented in even more comprehensive
fashion by the University of Illinois in 2006. Despite successful small scale experience
with this model within Massachusetts, its widespread implementation continues to meet

' Cohen T, Hughes K. Medical malpractice insurance claims in seven states, 2000-2004. Bureau of Justice Statistics
Special Report, March 2007,

? Massachusetts Medical Society Physician Workforce Study, Executive Summary 2007. Available at

hitpAwwiv massmed. org/Content/Navigation Menu/NewsandPublications/ResearchReportsStudies/Phvsician Work fore
¢Studyi2007Workforce ExecSummary.pdf
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resistance from the rigid cultural norms and financial interests of the legal and
malpractice professions, as well as by health care professionals wary of increased liability
exposure. Based on the data and anecdotal information to be presented in this brief, there
are no major reasons why this “early disclosure” model could not be further utilized in
Massachusetts. There are some obstacles, which will be discussed in detail, that should

not prevent a trial of demonstration projects in the Commonwealth.

It should be noted that apologizing for and disclosing medical errors is not a novel
concept, and that these terms are often viewed as empty catch phrases in the malpractice
insurance and risk management industry. Thus, the point of this brief is not to expound
upon the virtues of apology or disclosure, though there are many. The goal of this brief is
to demonstrate the failure of the status quo, as well as the promise of a model that-seeks
to improve patient safety and reduce malpractice claims by opening the lines of
communication with patients, compensating them for avoidable events, and
systematically learning from adverse events.

While Massachusetts — without encouragement from the legislature — is still a long way
from instituting a comprehensive model like that of the University of Michigan, an
encouraging narrative comes from CRICO/RMF, the Harvard hospitals’ captive insurer
and risk management organization. In 2006 a working group of experts developed a
consensus statement defining the institution’s responsibility to respond to an adverse
event or medical error. This responsibility rests on open disclosure of incidents to
patients and families with a commitment to open, timely, and sustained communication
and care, and on a commitment to change the systems to prevent future errors. The
authors then summarize:

We are making a moral argument here, not a business case or an evidence-
based clinical guideline... We are committed to full disclosure because it 1s
the right thing to do. The patient and family have the right to know what
happened. In addition, honest communication promotes trust between the
patient and provider, so that the primary focus of the clinician-patient
relationship remains patient care. Further, open discussion about errors
can promote patient safety by encouraging clinicians to seek systems
improvements that minimize the likelihood of recurrence.’

While these are logical conclusions that are the due diligence of any health care
organization, the reality is that medical errors and adverse events are shrouded in
secrecy, and patients are all too rarely included in any discussion of injuries or
adverse events sustained during their medical care. The legislature itself has a
moral imperative to stimulate meaningful medical liability reform, and to promote

* The University of Michigan mode! utilizes early disclosure as well as the consideration of compensation to patients,
hence it is not purely an “early disclosure” model, However, this term is routinely used in reference to these mixed
disclosure and compensation models, so for the sake of simplicity this brief will utilize the term “early disclosure” to
refer to the entire disclosure and compensation program.

* When Things Go Wrong: Responding to Adverse Events. A Consensus Statement of the Harvard Hospitals.
Massachusetts Coalition for the Prevention of Medical Errors 2006, Available from www macoalition.ore
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the adoption of early disclosure programs in a coordinated fashion throughout the
Commonwealth.

Discussion

The first section of this brief will discuss the failure of the traditional medical liability
system, and how it does not achieve any of the key social goals we have set forth for a
successful tort system. These failures include:

I Inadequate compensation to patients: only a minority of patients who sustain an
injury as a consequence of medical errors actually receive compensation. Many
patients never find out that a medical error occurred, and many minor Injuries
never receive compensation because it is too expensive to file a claim for a minor
injury. Furthermore, patients who do receive compensation for their injury only
receive 36 cents of every dollar awarded.

2. Failure to improve patient safety: the current system based on a standard of
negligence places blame on individual physicians, yet medical errors are most
commonly a consequence of system errors. The tort system enfices physicians
and hospitals to hide medical errors, not share them with patients. Hence, the -
system does not deter medical errors, and it carries no incentive to improve the
systematic delivery of medical care. Furthermore, mandatory reporting of
medical errors is virtually impossible under the current system. :

The next section of the brief introduces the University of Michigan’s and the University
of Illinois’ early disclosure program. It will also provide a comparison of this early
disclosure model to the health court model developed by the Harvard School of Public
Health and the advocacy group Common Good. While both models may achieve the
desired aims of improving patient safety and more equitably compensating patients, 1
favor the early disclosure model for a number of reasons:

1. Cost: the cost associated with developing and operating a health court system
far exceeds that of implementing early disclosure programs. Implementation
of a health court on only a pilot basis is projected to cost the Commonwealth
approximately $1.3 million dollars over five years> The major up-front cost
to implement a disclosure program is the cost required for a hospital or insurer
to revise its risk management structure (though in many hospitals, and
certainly in hospitals where the demonstration projects would be
implemented, the essential framework is already in place), while in the long
term costs are expected to decline. In the University of Michigan’s
experience, overall costs steadily fell by almost 64% as a result of the
disclosure of medical errors and improvements in patient safety.® While a

* From the office of Senator Robert O’Leary. Budget for proposed project: Alternative medical liability demonstration.
2007.

® Boothman R. The benefits of an open and honest dialogue: The University of Michigan Health System’s medical
malpractice claims experience. Beyond the Blame Game: A forum on professional liability in medicine. March 27,
2007. Waltham, MA.
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pilot disclosure program could theoretically cost the state nothing, it is
possible that a grant per institution could support the improvement of an
organization’s risk management structure.

2. Inclusivity: the health court system in practice is severely limited by the
necessity to consent patients prior to receiving clinical care. This excludes
patients recetving care in some of the areas most fraught with risk, such as the
emergency department and cases requiring emergency surgery or other
emergent interventional procedures. On the other hand, early disclosure
programs do not require consent, and can be utilized for cases involving any
medical specialty.

3. Retaining the right to trial by jury: the health court system is also limited by
the need for the state to pass authorizing legislation to establish the system as
the exclusive legal remedy for all covered patients and providers. Once
patients consent to utilizing the health court system, they no longer retain the
right to trial by jury. The early disclosure programs make every attempt to
arbitrate cases outside the courtroom, but patients unsatisfied with the
outcome still retain the right to jury trial. :

The brief will then discuss some of the obstacles to the implementation of an early
disclosure program. The University of Michigan Health System benefits from being a
“closed” medical care system, where all providers are part of one health care system and
are represented by a single malpractice insurer. It is theoretically simpler to arbitrate a
case and offer financial compensation to a patient when only one malpractice insurer is
involved. In Massachusetts, there are apt to be cases where.an adverse event is a result of
the actions of a number of health care providers, each of whom may have different
malpractice insurers. Developing a cohesive strategy in these cases for offering
compensation to patients will require leadership from each hospital’s Chief Risk Officer,
as well as cooperation amongst the few malpractice insurers involved. Such cooperation’
necessitates a culture change within the risk management circles, which is vital for
successtul implementation of an early disclosure program. The other major obstacle is
certain to be resistance from plaintiff and defense attorneys, sectors of the malpractice
industry, hospital administrators, as well as health care providers, where change will not
be welcomed even though the long term consequences may in fact be beneficial to all
parties.

The brief will conclude by outlining some of the guidelines for demonstration projects in
Massachusetts, as well as concurrent legislation that will provide for a more favorable
environment for these projects. The demonstration projects should follow the essential
principles developed at the Universities of Michigan and Illinois’, and should include the

following:

?McDonald T, Chamberlin W. Full disclosure and rapid remedy: More than just saying sorry. Creating a
comprehensive program for responding to adverse patient events. Journal of Management and Marketing in Health
Care. In Press.
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1. Hospitals should develop a curriculum to train health care providers and
utilize a type of “Patient Communication Consult Service” (refer to section on
the University of Illinois) in order to appropriately and rapidly respond to
adverse events by communicating the event to the patient and family.

2. Hospitals should employ a Chief Risk Officer, whose unique role is to:
monitor for adverse events and patient injuries; stimulate an intensive
institutional review of each case to determine the root cause and whether an
error occurred; provide support and training for health care providers involved
in such events; and initiate communication with the patient and/or family to
provide disclosure of the event, an explanation of the circumstances, and an
offer of apology if appropriate.

3. The Chief Risk Officer should work along with the malpractice insurer to
develop an offer of compensation when appropriate. Additionally, for all
events deemed to be errors (or even suspected of being errors prior to
intensive review), hospitals.should begin by holding all hospital bills for that
patient.

4. Each hospital must develop a procedure for collecting and analyzing
information on each event so as to develop protocols for reducing the
occurrence of future similar events when possible. Each hospital must also
report these events (and the response to these events) to DPH for review,
analysis, and dissemination to other hospitals in the Commonwealth.

Finally, while the brief itself only touches upon the moral fabric of this topic, one cannot
emphasize enough how much could be gained from a system whereby health care
providers can communicate more openly with patients after a medical error, and where
they can -without the risk of a lawsuit- apologize for the mistake and any injury incurred.
Dr. Aaron Lazare, through conversation and his enlightening book On Apology,® taught
me an immense amount about the power of apology. Simple words of apology have the
promise of soothing patients who have been hurt or ignored by the health care system,
and of restoring the bond between patients and physicians. However, apologies are
incomplete without an adequate acknowledgement of the offense, an expression of
genuine remorse, and an offer of appropriate reparations including a commitment to
make changes in the future.” Thus, an early disclosure program that involves an apology,
a full disclosure of the events, and compensation in the event of a mistake (and
alternatively, at least an open and frank discussion between patient and provider after an
adverse event that did not involve a mistake), has the potential to re-establish trust in our
health care system.

¥ Lazare A. On Apology. Oxford. Oxford University Press, Inc. 2004.
5 .
Ibid
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1. INTRODUCTION

Massachusetts took a significant step forward in 2006 with the passage of its universal
health care mandate. Though the design of this plan is certain to evolve over time, it is
clear that any effort to mandate universal health care also carries a responsibility to tackle
the issues of rising health care costs, and improving the value in a health care system that
delivers inconsistent quality.

One area in which there are obvious opportunities to restrain costs and improve quality is
that pertaining to medical liability. The legislature has been reluctant to take on
malpractice reform for a variety of reasons. Such reluctance, and the opportunity to
improve the system via innovative and practical reforms, is the driving force behind this
brief. This brief will demonstrate that the current system of medical malpractice fails to
serve patients or physicians, and does not achieve the goal of leading to systematic
improvements in medical care. An innovative approach to medical malpractice, based on
early disclosure, as well as apology and compensation for medical errors, has the
-potential to more equitably compensate patients injured by medical mistakes, restore the
physician-patient relationship, improve our ability to prevent medical errors before they
occur, and potentially reduce the cost of health care.

This innovative approach to medical malpractice, pioneered by the University of
Michigan Health System, is being deliberated by individual hospitals and risk
management systems within Massachusetts and throughout the United States. But
insurers and hospitals are reticent to embark on real change on their own; hence there is a
unique opportunity for the legislature to facilitate more rapid change by passing
legislation and visibly promoting reform. This legislature has the prospect of treading an
entirely new path towards liability reform, and in so doing, to improve on the value in a
health care system that is be open to all citizens of the Commonwealth.

2. BACKGROUND
2.1. The Inherent Failure of the Mualpractice System

It may not be immediately apparent that our current medical malpractice system has
failed. Popular conception is that the opportunity to file a lawsuit after a medical error is
available to all and allows most patients to fairly recoup economic and non-economic
damages, that the threat of a lawsuit distinctly deters health care providers from making
future mistakes, and thus makes the overall system safer. But what is not apparent is a
number of disturbing facts about why patients sue, how this system has fostered an
adversarial relationship between physicians and patients, how few injured patients
actually have the opportunity to seek compensation, and how little this system has
actually done to improve the quality of care.
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2.1.1. Why do patients sue?

Contrary to popular belief, patients do not sue their providers only to obtain financial
compensation for an injury produced by a medical error. While financial remuneration
for disability or lost wages is often part of a patient’s intent in suing for damages, experts
point out that most cases involve more complex reasons. Many patients sue their health
care provider because they never receive an explanation, they feel abandoned by their
physician or hospital after the event, and a lawsuit becomes the only way to find out any
information about the circumstances of their injury. Essentially, patients often sue out of
anger.'’ This anger is a direct consequence of our nation’s system of malpractice and risk

- management. When mistakes occur, it has been a traditional risk management strategy to
encourage physicians to remain quiet and not to speak to the patient or anyone else about
the event. It is assumed that if patients have full information about an adverse event,
their rational response to the occurrence of an error would be to file a lawsuit. In contrast
to this traditional view, it is in the absence of communication from the physician or health
care institution that patients are angry and left without other recourse to find out
information surrounding the details of their injury.

2.1.2. Inadequate patient compensation

There also appears to be tremendous discordance between medical injury and the actual
filing of a malpractice claim. In a review of over 30,000 medical records and 3,500
malpractice claims, the Harvard Medical Practice Study revealed that only 2% of
negligent injuries resulted in a malpractice claim, and that only 17% of claims appeared
to involve a negligent injury.'" That only 2% of negligent injuries result'in a malpractice
claim seems extreme, though it is supported by a similar rate of disconnect between
negligent injury and the filing of claims in studies from California,'* and Utah and
Colorado." ' '

However, this seemingly endless reservoir of potential cases is not quite borne out in
reality. Experience from places with early disclosure programs does not demonstrate a
substantial increase in the number of claims identified involving patients who are told
about a negligent injury of which they were previously unaware. The theoretically
endless reservoir of cases is simply not reflected in the experience of functioning
disclosure programs.'* But whatever the actual number of injuries that go without
pursuing a claim, it is clear that there are too many patients injured as a consequence of a
medical error who never have the opportunity to seek compensation.

1 Vincent C, Young M, Phillips A. Why do people sue doctors? A study of patients and relatives taking legal action,
Lancet 1994;343(8913):1609-13.

" Sruddert DM, Mello MM, Brennan TA. Medical malpractice. N Engl J Med 2004; 350(3):283-92.

" Danzon PM. Medical malpractice: theory, evidence, and public policy. Cambridge, MA: Harvard University Press
1985.

B Thomas EJ, Studdert DM, Burstin HR, et al. Incidence and types of adverse events and negligent care in Utah and
Colorado. Med Care 2000; 38:261-71.

" Boothman R. The benefits of an open and honest dialogue: The University of Michigan Health System’s medical
malpractice claims experience. Beyond the Blame Game: A forum on professional liability in medicine. March 27,
2007. Waltham, MA.
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Even when an injured patient does receive compensation, the delay from injury to
payment 1s far too long. Delays from filing to resolution of cases average five years after
injury, and often longer for cases with multiple defendants."

2.1.3. Exorbitant costs being spent in the wrong place

The economic consequences of the current system are potentially disastrous. According
to a study by Studdert of 1452 closed malpractice claims, 40% involved no identifiable
medical injury, or involved an injury but no medical error. On the positive side, about
80% of these claims involving no injury or no error did not award a payment to the
plaintiff. But the costs involved in pursuing and defending these cases involving neither
injury nor medical error was substantial, about 60.2 million dollars for these claims.'®

Perhaps more disconcerting, despite significant costs expended in pursuing or defending
a lawsuit, patients keep only about 36 cents of every dollar spent on the system. Plaintiff
attorneys’ contingency fees account for 30% of any settlement or award, and the
remainder goes to defense expenses and other administrative costs. So while the system
‘wastes billions of dollars that could be spent on useful services, most of the money goes
to those who deserve it least.

Finally, it is estimated that the cost paid by a family of four to support a-dysfunctional
tort system (including the indirect associated costs of defensive medicine and reduced
access to health care) amounts to between $1,000 and $2,000 a year.!” This accounts for
almost one-fourth of every family’s health care premiums.

2.1.4. A Quality Improvement Hindrance

Most troubling, and what should be of the utmost importance to legislators, is that this
system of medical malpractice hinders, rather than assists, efforts at quality improvement
and error reduction in medicine. The ideal is a transparent system where mistakes can be
used to make systemic improvements in health care quality. This is particularly because
most adverse outcomes involve a series of mistakes or are related to systemic errors.'®
The current tort system targets and assigns blame to individual physicians, even when it
1s obvious that medical errors are rarely the fault of an individual provider. So it is not
surprising that medical malpractice has not had the intended effect of deterring medical
~errors or adding to safety improvements in the practice of medicine. Rather than creating
an atmosphere that is conducive to openness about mistakes, the fear of litigation
obstructs any willingness on the part of the medical community to be open about

. Bovbjerg RR. Commentary: malpractice reform in policy perspective. The Millbank Quarterly 2007;85(2):297-305.
' Studdert DM, Mello MM, Gawande AA, et al. Claims, errors, and compensation payments in medical malpractice
litigation. N Engl ] Med 2006; 354(19):2024-33.

1 McQuillan LI, Abramyan H, Archie A. Jackpot justice: the true cost of America’s tort system. Pacific Research
Institute 2007.

" Kohn L, Corrigan J, Donaldson M, eds. To Err is Human: Building a Safer Health System. Committee on Quality of
Health Care in America, Institute of Medicine. National Academy Press, Washington, D.C. Available at
hotp:www.nap.edu/eatalog phpfrecord id=9728%toc. Last accessed August 7, 2007.
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mistakes, and has put “the patient safety reforms spurred by the IOM report on a collision
course with the medical malpractice system.”"

It is apparent that many patients pursue litigation to find out the truth behind adverse
outcomes in the care they or a family member received. In our current malpractice
system, doctors and hospitals seeking. to avoid lawsuits and personal humiliation
associated with being charged with “negligence” face clear incentives to hide medical
errors, rather than openly disclose errors and adverse events to patients. Ironically, it is
when errors are hidden from patients and their families out of fear over a lawsuit, that the
lawsuit becomes the only mechanism to discover the truth surrounding an adverse event.

Under the current malpractice system, the appropriate response to this troubling scenario
is virtually impossible. Reducing systemic medical errors could begin with reporting,
analysis, and dissemination of information about errors in the medical system. But
providers are wary that such mandatory reporting in our current malpractice environment
will open them up to further litigation. Such systems of reporting on medical errors,
while vital for patient safety efforts, cannot begin without massive overhaul-of the
malpractice system. “Thus, the need to collect error data in an environment where
medical injury compensation calls for scrutiny of provider fault constitutes a troubling
deadlock for the patient safety movement.”?°

In Massachusetts, the antiquated and commonly called “Charitable Immunity Act” has
been postulated as a further barrier to patient safety reform. Though somewhat nebulous
in that it excludes activities deemed to be “commercial in character even though carried
on to obtain revenue to be used for charitable purposes,” this act limits charitable
institutions in the case of tort to a liability of $20,000.*' This has the obvious effect of
making physicians — not institutions - the prime target of lawsuits. If medical errors are a
consequence of hospital-wide practices and system-wide. faults, it is misplaced to focus
the lawsuit on a single provider. On the other hand, it is likely that if malpractice reform
only added a deeper pocket to the list of potential defendants, jury awards and overall
malpractice costs might only rise. Furthermore, many hospitals are self-insured, so any
malpractice award from within their system, even those directed -against individual
physicians, affects their fiscal bottom line. This fact, along with the fact that some
hospitals are genuinely interested in improving patient safety and the practice of
medicine, means that repeal of the Charitably Immunity Act is probably not a necessary
precursor to the institution of early disclosure programs in the state.

2.1.5. Dismantling the Negligence Standard

Negligence has failed to serve as a standard for medical liability cases. To see why, first
one only needs to examine the cause of most medical errors. The landmark 1999 10M

" Ibid

*° Ibid »

21 Chapter 231, Section 85K. Limitation of tort liability of certain charitable organizations; liability of directors,
officers or trustees of educational institutions. General Laws of Massachusetts, 2006 Edition.
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report To Err is Human: Building a Safer Health System, in 1999 draws one main
conclusion:

The majority of medical errors do not result from individual recklessness
or the actions of a particular group—this is not a “bad apple” problen.
More commonly, errors are caused by faulty systems, processes, and
conditions that lead people to make mistakes or fail to prevent
them... Thus, mistakes can best be prevented by designing the health
system at all levels to make it safer—to make it harder for people to do
something wrong and easier for them to do it right...But when an error
occurs, blaming an individual does little to make the system safer and
prevent someone else from committing the same error.” ‘

Much like many other high risk industries — the airline and nuclear power industries for
example — it is becoming more commonly accepted that errors in medicine are largely a
consequence of system failures, not individual negligence. Furthermore, though
negligence is the basis for the tort system, it has been demonstrated that negligent action
1s not the basis for a jury’s ruling. In a follow-up study of cases from the original
Harvard Medical Practice Study, Brennan demonstrated that the severity of disability,
even in the absence of negligence, predicted payment to the plaintiff.” If this is so, then
why is the determination of negligence the foundation for the American medical liability
system? Moreover, if most cases are settled prior to court, and only 1-2% of cases ever
reach the courtroom, how can negligence be the standard upon which an equitable
malpractice system is built?

It should be clear that dispensing with negligence as a standard for medical malpractice
does not equate to a “no-fault” system equivalent to worker’s compensation. No-fault is
a misnomer; most proposals to dismantle the standard of negligence promote the use of
“avoidability.” This looks at whether an error occurred, not simply whether a patient was
injured. This distinction is important, since a no-fault system is fiscally unsustainable
and not necessary to achieve an improved medical malpractice system.

2.1.6. Section Summary

The current medical malpractice tort system is one that puts physicians at the mercy of an
archaic risk management strategy and at odds with the very patients they are supposed to
represent. It is a system that often makes it difficult for patients with real injuries to
receive compensation. It is also a system where even when claims have merit, it is the
severity of injury and not the presence of negligence that best predicts payment.
Moreover, it is a system that incorrectly seeks to deter medical errors and improve
medical practices by placing blame on individual physicians. Such practice simply
cannot deter medical errors because the majority of errors are the result of system

2 Kohn L, Corrigan J, Donaldson M, eds. To Err is Human: Building a Safer Health System. Committee on Quality of
Health Care in America, Institute of Medicine. National Academy Press, Washington, D.C. Available at
hup/ivww.nap.eduicatalog php?record_1d=9728#10¢. Last accessed August 7, 2007.

2 Brennan TA, Sox CM, Burstin HR. Relation between negligent adverse events and the outcomes of medical-
malptractice litigation. N Engl J Med 1996;335:1963-7.
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failures, not individual medical mistakes. In summary, we have a system that fails to
meet its intended social goals of equitably compensating patients and deterring medical
error. This malpractice system cannot be defended on the basis of achieving its stated
aims, and it is time to implement a new way of compensating injured patients and
deterring preventable injuries.

The following table provides a succinct summary of the failures of the medical liability
system:

Theoretical Goals © System Failures
O Meeting the aims of patient safety/quality a Current system encourages hiding errors to
improvement avoid lawsuits.

0 There is no systems orientation in the
liability system, despite the key role of
systems in patient safety.-

- O Deterring bad medical practice 0 Majority of mistakes are not due to single
- physician negligence; most are.embedded in

the system or require several mistakes.

Filing a lawsuit against individual

physicians does not change systems of bad

| practice.

@ There is.no concrete evidence that the
system deters medical negligence; rather it
encourages rampant defensive medicine and
soaring medical costs.

a Fairly compensating patients Q Only a very small percentage of injured
patients ever receive any compensation from
the system. Either they don’t know a

" mistake occurred, or their injury was too
minor to warrant a plaintiff attorney’s time.

0 After administrative expenses, patients
receive only about 36 cents of every dollar
expended on the system.

0 Consistency in jury awards 0 Awards are notoriously unreliable and
’ : inconsistent, even in the same jurisdictions.

3. THE REAL MEDICAL MALPRACTICE CRISIS — PATIENT SAFETY

Much has been written about a cycle of “malpractice crises” in the 1970s, 1980s, and the
current decade. Suffice it to say for this report that these crises are not a consequence of
only “frivolous lawsuits,” disproportionate jury awards, unwise investing decisions made
by malpractice insurers, or faulty insurer pricing decisions. All of these drivers have
contributed to the malpractice crises. Malpractice crises have been for the most part
state-specific phenomena of either availability (withdrawal of insurers) or affordability
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(rising premiums along with lower incomes for physicians).** While currently there are
issues of both availability and affordability in malpractice premiums, the most crucial
aspect of the medical malpractice “crisis” is its under-appreciated role in preventing the
medical community from addressing medical errors.?

The fundamental malpractice “crisis” is that the system is a significant obstacle to
improving patient safety and improving the value inherent in our medical system. As
mentioned above, as a consequence of the standard of negligence and the system whereby
mistakes are punished in a random fashion in a drawn out court battle, medical errors are
often concealed. Yet, regulations that force the reporting of errors without reforming the
malpractice system are a mistake, and can only worsen the already adversarial patient-
physician relationship. An overhaul of the system, with reform based on promoting the
disclosure of medical errors, providing an apology when such errors occur, and
supplying timely compensation to patients for injuries sustained as a consequence of
these errors, will on its own promote rapid advancement of patient safety initiatives.

This model system based on disclosure of medical errors is what the remainder of this
report intends to address. Now that we understand why reform is drastically needed, the
next section will focus on building a malpractice system that accomplishes the social
goals of improving patient safety, adequately compensating patients injured by avoidable
medical errors, reigning in the costs of medical malpractice, and restoring the bond
between patients and physicians.

4. PREVIOUS APPROACHES TO MEDICAL LIABILITY REFORM

4.1. Traditional “Tort” Reform

Until recently, virtually all reform related to medical malpractice was modeled after
California’s Medical Injury Compensation Reform Act of 1975 (MICRA). The major
aspect of MICRA is its limit on non-economic damages to $250,000, though there are
other important reforms included in its provisions (see table below). Particularly note the
reference to binding arbitration, which will become relevant later in this report under
discussion of early disclosure and early compensation programs.

¥ Mello MM. Understanding medical malpractice insurance: a primer. The Robert Wood Johnson Foundation:
Research Synthesis Report No. 8. January 2006. :

248 -

= Ibid
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a Cap on non-
economic damages

0 $250,000 cap on non-economic
damages (e.g. pain and suffering)

(]

$500,000 cap
Q Jury may waive cap
in severe cases

a Collateral Source
Rule abrogated

a Allows for juries to be told how much
of damages have been paid by another
party, encouraging the jury to cut the
award by that amount

O There exists a
mandatory offset
for collateral source
payments

0 Installment
Payments

0 Allows future damages over $50,000 to
be paid in installments instead of a
lump sum, with the payments to stop if
the plaintiff dies ’

0 None existing

0 90 day notice before
filing suit

0 None existing

O Statute of
Liniitations

-

0 Suit must be filed within one year from
the discovery of an injury and within
“three years from injury

o3 years from injury
or:discovery of
injury

0 Limits on lawyers -
.contingency fees

O Ist $50K: 40%

0 Next $50K: 33.33 %

0 Next $500K: 25% .

0 Everything over $600K: 15%

| @ 40% of first
| a 33% of next

0 30% of next

$150,000
$150,000
$200,000

8 25% of any amount
~over $500,000

Q Binding arbitration
(not a traditional “tort”
reform)

0 Patients and their health care providers
may agree that any future dispute may
be resolved through binding arbitration.

None existing

o

0 Joint and several
liability reforms (to
proportionate
liability)

O Limits the financial liability of each
defendant to the percentage fault that
the jury allocates to each defendant.
Otherwise, the plaintiff may collect the
entire amount of the judgment from one
plaintiff regardless of the plaintiff’s
degree of fault

0 None existing

Q Pre-trial screening
panels

0 Panel reviews the case at an early stage
and provides opinion about whether the
case has sufficient merit to proceed to
trial

@ Yes; though in
practice virtually no
cases are prevented
from going forward
and most are done
with minimal
review
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Most approaches to medical liability reform have followed the example of MICRA. As
of April 2006, there were 26 states with laws placing caps on non-economic or total
damages. A synthesis report by Michelle Mello at the Harvard School of Public Health
suggests that while caps on damages has the overall effect of reducing average award
size by 20-30 percent, though there has been no good evidence to suggest that caps
reduce the frequency of claims.?® With respect to physician supply, caps on damages
were associated with a 3% higher growth in physician supply over 3 years. Overall,
Mello’s report states that caps may be associated with a small increase in physician
supply.”’ Research from the 1990s looking at the effect of caps on malpractice premiums
demonstrates a 6-13 percent reduction in the rate of growth of premiums, though these
studies do not control well for the role of state regulation of premiums. Perhaps more
importantly, these studies show that while caps on damages can stabilize premiums in the
short term, premiums even in states with caps will continue to rise in absolute terms.*® In
general, caps “address one of the worst symptoms (occasional awards at ridiculously high
levels) but they do not cure the underlying tort syndrome of vague rules and inconsistent - -
valuation of damage.”™

Despite Mello’s report suggesting a minimal effect of such caps on lawsuit frequency,
physician supply, and malpractice premium rates, recent experience in Texas tells another
story. In 2003 the Texas legislature passed HB4, The Medical Malpractice and Tort
Reform Act of 2003. The bill included a cap of $250,000 (cumulative for all providers)
on non-economic damages, though there was no limit on economic damages. The bill
was accompanied by the passage of Proposition 12, a constitutional amendment giving
the state legislature the authority to impose damage limits. Since 2003, the results have
been staggering. Malpractice premiums overall have been reduced. “All major physician
liability carriers in Texas have cut their rates since the ‘passage of the reforms, most by
double-digits. Texas physicians have seen their liability rates cut, on average, 24.3
percent. Two-thirds of Texas doctors have seen their. rates slashed a quarter or more..
Seventeen rate cuts have occurred in Texas since the passage of the 2003 landmark
reforms."”*® The cumulative liability cost savings in terms of reductions in premiums and
costs to the malpractice insurance carriers since January of 2004 is $327.94 million. -

Tort reform has also helped secure needed access to primary care as well as specialist
physicians, and has bolstered access to care in medically underserved communities,
During the first half of the 2006 fiscal year, there was an 88 percent increase in licensure
applications from physicians seeking to practice in Texas (compared to the same period
of fiscal year 2003).>' After a net loss of 14 obstetricians and 9 orthopedic surgeons from
2001 to 2003, in 2006 Texas experienced a net gain of 186 obstetricians, 156 orthopedic
surgeons, and 26 neurosurgeons, including one neurosurgeon each in the medically
underserved communities of Corpus Christi and Beaumont. Physicians in general are

* Mello MM. Medical malpractice: impact of the crisis and effect of state tort reforms. The Robert Wood Johnson
Foundation: Research Synthesis Report No. 10. May 2006.

*7 Ibid
* Ibid
» Bovbjerg RR. Commentary: malpractice reform in policy perspective. The Millbank Quarterly 2007;85(2):297-305.
j‘: Professional liability insurance reform. Available at hp:Awww texmed.ore/ Template.aspx2id=780. :
Ibid
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returning to critically underserved areas. “Since the passage of reforms, the Rio Grande
Valley has added 189 physicians. Jefferson, Nueces and Victoria counties saw a net loss
of physicians in the eighteen months prior to tort reform. Currently, all three counties are
producing impressive gains.”*

The evidence from Texas is convincing. If Massachusetts is going to improve access to
care, particularly in underserved areas, tort reform including caps on non-economic
damages will have to be considered as part of the answer.

As for the other litany of “tort” reforms, only two other reforms have demonstrated a
positive effect. Joint-and-several liability has been shown to constrain the growth of
insurance premiums, but has had no effect on claims payouts. Some studies on shorter
statutes of limitations have found an effect on claims frequencies and premiums.
Reforms involving contingency fee limits, collateral source offsets, pretrial screening
panels, angi3 periodic payments, have not demonstrated significant impact in the majority
of studies.

In summary, medical liability reforms in the past have intended to make incremental
changes to the tort system while leaving in place its basic framework. Though traditional
tort reform methods have their place, this incremental approach to malpractice reform
still fails to.meet any of the fundamental goals we have set forth for a functional medical
liability system. These reforms -and most of the other traditional “tort” reforms- are not
meant to improve patient compensation for injury or to reduce the incidence of medical
errors and adverse events.

5. AVIABLE ALTERNATIVE TO “TORT” REFORM?
5.1. Disclosure and Success at the University of Michigan

In August of 2001, Richard Boothman (Chief Risk Officer for the University of Michigan
Health System) took a bold step. Prior to his arrival, the health system had- like most
other health care organizations- no systematic way to approach adverse outcomes,
medical errors, and pre-suit claims. It also had no organizational link between its claims
experience and patient safety initiatives or staff education. Physicians took the liability
for medical errors, and few lessons were learned in a systematic way from its physicians’
claims experience. Drawing on the success of a policy of open disclosure instituted in
1997 at the Veterans Affairs Medical Center in Lexington, Kentucky, in 2001 Mr.
Boothman began a radical transformation in the way the University of Michigan Health
System carried out its risk management. The changes included: an investment in “real”
risk management to deal with errors before they lead to a lawsuit; the creation of an
institutional infrastructure focused on patient safety and quality; achieving a commitment

* Ibid
» Mello MM. Medical malpractice: impact of the crisis and effect of state tort reforms. The Robert Wood
Johnson Foundation: Research Synthesis Report No. 10. May 2006.
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by the hospital’s medical leadership; and the creation of the Chief Risk Officer position.*
The chief aim was to take control of the health system’s mistakes and create a positive
experience for the physician, the patient, and the hospital.

The health system created a unique claims management model (simplified diagram
illustrated below3°). When any mistake or adverse outcome was apparent, the risk
management team would begin an intense review of the case. If an error occurred, the
physician and risk management team would disclose the error to the patient, apologize for
the error, share any information learned about the case, and offer to compensate the
patient according to what it believed to be a reasonable amount. If the risk management
team and hospital review of the case revealed that an adverse outcome occurred but in the
absence of error, they would still initiate communication with the patient, but vigorously
defend the case and not offer any compensation- (hence this system is not akin to a no-
fault system like that of workers’ compensation). If the patient and his counsel disagreed
with the findings, they could still bring the case as a formal lawsuit. Again, it is
important to reiterate that this is not a no-fault approach, which would be fiscally
unsustainable. Mr. Boothman states that the hospital will not pay for bad results, it will
only settle if there is wrong doing.*®

Present UMHS Claims Management

 Chief Risk Officer | CRO/Risk Management Medical Liability
. Assessand . nvestigationand - Review Committee
- Plan Investigation’, - -Analysis of Risk and Value - (3months)

«— Before Suit —

Health System Agree fo Disagree | ”Engég?’éPatient,'
Offce < Lfigafion | Patients Lawyer
Sai No Dialogue

‘Share Information |

Claims Committee !
Settle or Trial?

 Agree no Claim |

* Boothman R. The benefits of an open and honest dialogue: The University of Michigan Health System’s medical
malpractice claims experience. Beyond the Blame Game: A forum on professional liability in medicine. March 27,
2007. Waltham, MA.

** Shapiro E. Disclosing medical errors: best practices from the “leading edge.” IHI White Paper, In press.

* Boothman RC. Apologies and a strong defense at the University of Michigan Health System. ‘The Physician
Executive March-April 2006:7,10.
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This model is in principle much different from COPIC’s 3Rs (recognize, respond,
resolve) program in Colorado. 3Rs is a “non-fault based program designed to prevent
medical injuries from entering the ineffective, inefficient and adversarial legal system.”’
This early intervention program provides compensation up to $25,000, with up to $5,000
for loss of time expenses. Hence, this program centers around compensating minor or
moderate cases, is restrictive about the types of injuries included, and has explicit
exclusions for cases involving death or where the patient involves an attorney. From the
outset, the two major goals of the 3Rs program have been to: 1) maintain the patient-
physician relationship via constant communication and an appropriate apology; and 2)
meet the patient’s financial needs shortly after the Injury occurs.

By all measures the 3Rs program has been successful in achieving both of these goals.
However, in terms of patient safety, the COPIC model does not include a mechanism for
tying the claims process and patient compensation into a timely root cause analysis of the
adverse event. Nor does it include a mechanism for learning from the mistake to prevent
similar cases in the future. The COPIC model appears to be mostly a mechanism for
quickly compensating patients for relatively minor expenses. Critics have-argued that the
3Rs program utilizes minor payments to avoid larger lawsuits in the future. While there
may be an element of truth to the notion that compensating and communicating with
patients will certainly impact the frequency of future lawsuits, patients in the 3Rs
program do not have to sign a waiver and thus are entitled to file a lawsuit later if they
are unsatisfied with the process. Hence the program appears fair and equitable to
patients, but is lacking in its ability to impact the hospitals” systems processes.

The University of Michigan’s approach is more comprehensive, and more in line with the
American political atmosphere in that a patient is allowed to, or even encouraged, to have
legal representation. In fact, one of the remarkable consequences of the program is that
plaintiff’s attorneys are now presenting cases to the Chief Risk Officer long before any
lawsuit is filed. There is more open discussion between the risk management team and
the plaintiff’s attorneys because cases are being compensated fairly or being vigorously
defended where there is no error. Patients no longer have to file a lawsuit just to serve as
a fact-finding mission. Boothman summarizes that “the plaintiff’s bar adjusted to our
approach and began to come to us openly and directly. I believe the word is out that if
they have a legitimate case, they share all the details with us, including their experts’
reports and interviews with the family. [ also believe that if they have a marginal or
questionable case, they do not bother any more because they know we will fight those
aggressively with the best of lawyers and the best of experts.”””

While the University of Michigan’s program makes sense for all parties involved, it has
also made a tremendous impact in the hospitals finances and claims experience. In 2001,
the hospital had 262 open claims and suits. In under six years this was reduced to 88
total claims and suits. Average time from open to close of a case fell from 20.7 months

*7 Quinn R. COPIC’s 3Rs Program. Recognize, respond to and resolve patient injury. Massachusetts Medical Society,
November 20, 2006.

** Eichler M. Personal communication.. January 29, 2008. -

** Boothman RC. Apologies and a strong defense at the University of Michigan Health System. The Physician
Executive March-April 2006:7,10.
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to 9.5 months. The average transaction expense per case dropped from $48,000 in 1997
to $21,000 in 2003. The two most remarkable numbers are the following. First, the
hospital’s malpractice reserves have been cut from approximately $72 million to $15
million. Second, when the costs of defending cases is matched up with the year in which
the c%e at issue occurred, costs decreased from $3,083,792 in 1999 to $1,123,636 in
2003.

With respect to physician retention, surveys of the medical staff show that 98% of the
staff support this early disclosure and compensation program. 55% reported that the
disclosure program was a significant factor in their decision to stay at the University of
Michigan.

This approach also has aligned the incentives to disclose errors and learn from them to
reduce medical error and improve patient safety. FEach adverse outcome undergoes
intense medical review; the findings are then utilized for clinical quality improvement
initiatives, peer review, and educational opportunities. ~ While there is no state
organization that collects and reviews this information to assist quality improvement
initiatives in other Michigan hospitals, this system could easily translate into wider
reporting without any fear over it resulting in more lawsuits. -

It seems clear that this approach further obviates the need for both legal exclusive remedy
clauses (which limit the patient’s option for pursuing compensation to the arbitration
arena) and for a specialized health court. Since this approach is organized on an
institutional level and patients reserve the right to a trial by jury if they disagree with the
institution’s decision, the state does not need to overcome many of the legal hurdles that
would need to be faced to institute a specialized health court and bypass the trial by jury.
Specifically with respect to the health court, most cases in the early disclosure model are -
managed by interacting with the patient and their attorney in an arbitration setting
without even filing a lawsuit. This strategy reduces costs, improves the satisfaction of
physicians and patients, and improves patient safety initiatives, whereas a health court
model adds significant administrative costs to the state without achieving any of these
goals. :

The one major criticism of this disclosure approach is that it theoretically could increase
costs due to the unrealized pool of patients who will be compensated after being informed
their injury was a consequence of a medical error. In particular, David Studdert’s group
concluded, based on empirical modeling of a disclosure strategy, that there was a 94%
chance that costs would increase after initiation of a disclosure program. This was
largely as a consequence of increasing claim volume despite decreasing costs per claim.*!
This potential for cost increases is one of the principal reasons why further health care
institutions are wary of introducing a disclosure program. However, despite this

“ Boothman R. The benefits of an open and honest dialogue: The University of Michigan Health System’s medical
malpractice claims experience. Beyond the Blame Game: A forum on professional liability in medicine. March 27,
2007. Waltham, MA.

1 Studdert DM, Mello MM, Gawande AA. Disclosure of medical injury to patients: an improbable risk management
strategy. Health Affairs 2007:26(1):215-27.
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theoretical model’s conclusions, the successful experience of the University of Michigan
system Is a promising experience in the real world.

5.2. Experience with an Early Disclosure Program at the University of Illinois Medical
Center

For the past two years, the University of Illinois Medical Center has also been operating a
functional early disclosure program. The process of achieving acceptance of an early
disclosure program took over 4 years, with the hospital’s own defense lawyers presenting
the biggest obstacle. Like most other health care institutions, traditional risk management
and defense strategy insisted on “advising the hospital and its physicians to ‘deny, deny,
deny,” even in such cases as wrong-site surgery.”” But Tim McDonald and his
colleagues continued the push for transparency based on the following concepts:

* “We are not just providing full disclosure and rapid settlement, we’re taking each
of these cases and learning from it. :

* “The way we’re going to successfully manage the medical malpractice crisis is
through safer care, not tort reform.

* “The best risk management strategy is patient safety.

*  “One important Way to improve patient mtety 1s to not make the same mistakes
over and over again.” : .

Like the program at the University of Michigan, the Illinois program seeks to identify
adverse events, engage in an intensive review of all events to determine if an error was
involved, disclose all adverse events and provide an apology when an error occurred,
offer a financial remedy when appropriate, and utilize .the lessons learned from the
adverse event to institute process improvements to prevent future errors.** The architects
of the program report the following steps as necessary -in building an organizational
response to adverse events from‘a patient safety perspective:

* Reporting: notifying the patient safety/risk management .office personnel about
the event.

* Screening: Initial investigation to determine whether event meets “unexpected
adverse event” with some demonstrable harm. :

* Communication: Creating a “Patient Communication Consult Service” for
purposes of providing ongoing communication with patients and families
following an unexpected adverse event without regard to cause of the event.

* Investigation: A rapid, more detailed investigation of the event to determine
whether a “clear error” was made in the process.

2 Shapiro E. Disclosing medical errors: best practices from the “leading edge.” Institute for Healthcare Improvement
White Paper, In press.

* Ibid

“ Ibid

* MecDonald T, Chamberlin W. Full disclosure and rapid remedy: More than just saying sorry. Creating a
comprehensive program for respondmg to adverse patient events. Journal of Management and Marketing in Health
Care. In Press.
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* Apology and Remedy: In the event of a ““clear error” provision of an apology and
an appropriate remedy.

* Improve: Linking process improvements with patient and family involvement
and ongoing communication.

* Analysis: Establishing detailed databases for purposes of ongoing tracking and
trending of patient safety activity related to adverse patient events, outcomes from
disclosure sessions and reviewing the lessons learned.

* Education and Assessment: Once the process is defined, create an
organizational plan for training and assessing competency of the appropriate
health care providers in all of the disclosure steps.

The University of Illinois’ program is even more comprehensive than that in Michigan in
a few key ways. First, training in disclosure is built into the educational curriculum for
health care providers at all levels, from medical students and residents up to the most
senior health care providers. This increases both the institutional competency and
acceptance of early disclosure. Next, the institution utilizes a team called the Patient
Communication Consult Service to provide on-the-spot training and support for providers
whenever something goes wrong. This team is available 24 hours a day, and its members
have expertise in all aspects of disclosure. Finally, the administration at Illinois has
worked with an economist to develop an accounting algorithm to hold each department
responsible for the economic impact of only their own errors. Hence, each department is
responsible both in terms of safety metrics and for the financial repercussions of errors.*®

Given the success at the University of Michigan, it is not surprising that the program at
the University of Illinois is already demonstrating remarkable success, in terms of
physician and patient satisfaction, as well as in achieving an institutional culture change
and acceptance of transparency, improving patient safety  metrics, and reducing
malpractice premiums for all providers. It appears too early for the institution to
comment on any change in malpractice claims.

5.3. Distinguishing Disclosure Programs from a Health Court Model

- In its most literal terms, a health court is simply a specialized trial court, where specially
trained judges rather than juries make injury compensation decisions based on a standard
of “avoidablility” or “preventability.” Under this system, compensation is based on
expert evidence reviewed by an experienced judge, and “compensation decisions are
guided by ex ante determinations about the preventability of common medical adverse
events...This knowledge, combined with precedent, is converted to decision aids that -
allow fast-track compensation decisions for certain types of injury...and also inform
decisions about how much economic and noneconomic damages should be paid.”47

The most recent model for a health court comes from Michelle Mello’s group at the
Harvard School of Public Health and the nonprofit advocacy organization Common

* Personal communication, Timothy McDonald and David Mayer October 12, 2007.
" Mello MM, Studdert DM. Kachalia AB, et al. “Health courts” and accountability for patient safety. The ‘\/hllbank
Quarterly 2006;84(3):459-92.
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Good.*® Their proposal recommends the institution of health courts starting with small
scale demonstration projects at the level of a single liability insurer, with hospital captive
insurers serving as ideal candidates for the initial pilots. For this system to function,
patients must join the system after adequate advance notification and consent by their
provider, and could then have the choice to opt out of the system (unless the state passed
authorizing legislation to establish this health court system as the exclusive legal remedy
for all covered patients and providers).

Under this system, an adverse event would trigger a review by the hospital to determine
whether the event fell within the class of events covered by the system. Such events
would be reported to the insurer, and the hospital would be required to notify the patient
of the event and their right to seek compensation. The first offer of compensation would
come from the insurer directly, after an intense review of the case and comparison to
compensation previously offered for similar events. The claimant could either accept that
offer, or proceed to review by the health court judge. At the health court, both parties are
permitted to have legal representation, though Mello believes the claimant could easily
proceed without the assistance of counsel in most cases. Then, the judge would make a
decision in a few weeks, with the assistance of court-appointed medical experts.

The benefit of a health court system is that, at least in theory, it would bring more
consistency and predictability to the medical liability system. Furthermore, hospital
reporting of all adverse events to the health court would more easily facilitate a state-
wide collection and review of all adverse events. However, it is not clear whether a
health court system will have its intended impact. Again, most medical malpractice cases
never even make it to trial, and are settled for a variety of reasons largely unrelated to the
determination of error.  Furthermore, aside from noteworthy cases resulting in
extraordinarily large payments, when cases do make it to trial juries are generally
favorable to health care providers, and generally do a decent job of compensating the
plaintiff when an error has been made. The bigger problem is that a majority of patients
who are injured by the medical system never find out an error has occurred and never
have a chance to receive compensation. '

In a closer review of this claims process proffered by Mello’s group, the health court
model is exactly that instituted by the University of Michigan and the University of
[llinois except that under the health court model, if the patient is not satisfied by the
initial offer of compensation by the hospital they are required to submit their claim to the
- health court.  Under the early disclosure models, if the compensation is deemed
unsatisfactory, the claimant reserves the right to a trial by Jury. Both systems require the
hospital to notify the insurer and the patient or family of any adverse events, and to
submit the event to an intensive panel review. Both systems would require and be
compatible with the reporting of adverse events and compensation to a state office
responsible for maintaining a database of events and for coordinating analyses of the data
towards the end of improving patient safety. : -

With such similarity between these two proposals, there are a few distinct advantages
offered by the University of Michigan system over the health court model. First, unlike

* Ibid
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the health court model, the early disclosure program could cover all patients at the health
care organization, not just those patients who have been consented and enrolled by their
provider. This allows for the inclusion of all patients treated in all settings where health
care is delivered. Under the health court model, the requirement for enrollment and
consent prior to the delivery of health court would all but exclude care rendered in
unpredictable settings like the emergency department or in cases of emergent surgery.
Since these are some of the highest risk settings, it makes no sense to institute a system
whereby these settings are legally excluded. Second, the University of Michigan’s
system allows patients to reserve a trial by jury, a cornerstone of the American judicial
system. In practice, only accepted offers of compensation would be accompanied by a
-release of further claims opportunity. Third, the health court model carries a substantial
administrative cost not borne by the University of Michigan’s system. A pilot health
court project would cost the state approximately $1.3 million over 5 years.*” Under the
University of Michigan’s system, there is no cost to the state. Both systems would then
have the additional (but worthwhile) cost of developing a comprehensive mechanism for
reviewing all reported adverse events and coordinating patient safety improvements.

To conclude, the health court model and the early disclosure model both succeed where
the current tort system has failed. Both models rid the system of a flawed standard of
negligence and put in its place a system-where the responsibility for adverse events falls
on the entire health care organization. Both models achieve the .aim of equitable and
timely compensation for medical errors. Both models are compatible with efforts to
improve patient safety via internal hospital improvements and a state-wide patient safety
organization. Yet for the reasons discussed above, there are distinct advantages to the
early disclosure model that make it the more logical model to institute in Massachusetts
as a demonstration project.

5.4. Translating the Michigan and Illinois Expefience into Success in Massachusetts

One of the remaining key questions is whether the successful experience with an early
disclosure program in Michigan and Illinois can translate into a working model in
Massachusetts. The simple answer appears to be yes. Furthermore, Massachusetts has
the opportunity 16 once again become a role model for the rest of the United States.

From a legal perspective, since early disclosure programs are voluntary and reserve the
right of the patient to a trial by jury, there are no obvious legal barriers to implementing
such programs in Massachusetts. The most significant barrier to implementation of such
programs in Massachusetts is that disclosure programs remain largely untested outside of
the experience in Michigan and Illinois and on a federal level with the Veterans Affairs
Medical Center in Kentucky. Similar to the data in Michigan, the data from Kentucky
demonstrate a reduction of malpractice claim payments, though it is difficult to
generalize this information because federal employees cannot be held liable for medical
errors, and the federal government cannot be held legally responsible: for punitive

* From the office of Senator Robert O’Leary. Budget for proposed project: Alternative medical liability
demonstration. 2007.




damages.”’ But each of these cases has demonstrated that an early disclosure program
can be successful and not result in a catastrophic increase in malpractice claims as
predicted by some academicians. Nevertheless, with this limited experience with early
disclosure programs, local risk managers, defense attorneys, as well as hospitals and
physicians, are wary of the potential financial implications and effects on malpractice
claims experience.

Another potential obstacle is that the University of Michigan, the University of Illinois,
and VA programs involve “closed” systems, where the hospital and most affiliated
physicians are backed by the same malpractice insurer. In Massachusetts, there are
essentially three carriers of malpractice insurance. CRICO/RMF is the insurer for all of
the hospitals and physicians within the Harvard system. ProMutual Group is the
malpractice -carrier for many individual hospitals and individual physician groups.
Finally, several hospitals are now self-insured and have no external malpractice insurance
carrier. There are occasional hospitals or physician groups that use other malpractice -
carriers. - ‘

This structure presents an obstacle because in a “traditional” malpractice insurance
company, the determination of a course of action (for example settlement; continued
defense of the case) is based on a complex calculation taking into account the type of
injury and expected payout, the clinical scenario, certain characteristics of the health care
provider involved, and a number of other factors. These pieces are certainly easier to
control under a traditional liability model, as opposed to a system where the decision to
communicate with the patient or offer compensation is being managed-by several insurers
with potential competing interests. The Michigan model requires communication and
cooperation between the hospital and each malpractice insurer, and between the
respective malpractice insurers. In some cases, each individual insurer will not have
complete control over the handling of adverse events involving several health care
providers. It is clear that the solution will not be easy; any solution to this major systems
difference will require complex resolution of competing goals and cultures of the
- multiple parties involved. S ‘ :

While I consider this “open” structure an obstacle, it is not an insurmountable one. First;
in most health care providers in the Commonwealth are insured either by CRICO,
ProMutual, or a self-insurance model. Furthermore, the purpose of a “traditional”
medical liability insurer is to reduce the exposure to liability, not advance patient safety.
While CRICO and ProMutual have made definite strides in improving safety practices in
our hospitals, we are still in need of a drastic change in the way we operate the system of
medical liability, and the insurers will have to alter their operating strategies accordingly.
It is understandable that a stable insurance company would not want to take a risk on a
yet unproven program, but given the vast potential benefits of the Michigan model, the
only way we will know if we can replicate Michigan’s success is by trying.

*® Kachali A, Shojania KG. Hofer TP, et al. Does full disclosure of medical errors affect malpractice liabiii(y’? Joint
Commission Journal on Quality and Safety 2003;29:503-511.




Success of an early disclosure program will be dependent upon a strong Chief Risk
Officer at each hospital, who carries the authority to work independently with each
insurance company and to work with the hospital administrators and department chairs to
translate lessons learmed about adverse events into patient care practices. It will also be
dependent upon a supportive hospital administration, one that genuinely is concerned
with patient safety and improving the practice environment for its health care providers.

Interestingly, hospitals may be under more and more pressure to integrate their risk-
management, patient-safety, and quality programs. These pressures include the
prospective DPH requirement of hospital reporting of infection rates, as well as the
changes to the Centers for Medicare and Medicaid Services’ acute care hospital inpatient
prospective payment system (IPPS) to ensure that Medicare no longer pays for the
additional costs of certain preventable conditions (including certain infections) acquired
in the hospital. Furthermore, in 2001 the Joint Commission (accreditation organization
for hospitals) issued the first nationwide disclosure standard, requiring that patients be
informed about all outcomes of care, including “unanticipated outcomes.”™' And in
2006, the National Quality Forum endorsed a new safe-practice guideline on the
dislcosure of serious unanticiipated outcomes to patients; these safe practices are used as
standards in the pay-for-performance programs of the 29 large health care purchasing
coalitions in the Leapfrog Group.’* : :

The other major obstacle is that there will undoubtedly be resistance to change from the
trial bar, the malpractice industry, and some sectors of the hospital industry and health
care profession. Trial attorneys will view this early disclosure program as a threat
because it involves a change in the traditional tort system. However, this early disclosure
model actually encourages attorney involvement, and allows more patients to access the
system and receive compensation than does the current approach. Attorneys may argue
that the ability to make an early offer may allow the hospital to “game” the system and to
make only offers that they expect to cost less than continuing to litigate.33 Certainly this
possibility should be avoided, and can be done some by proper integration of the patient
safety, quality, and risk management interests. A successful system must not be
dominated by a traditional risk management philosophy.

There is also likely to be resistance to the implementation of an early disclosure program
from within the malpractice industry. Traditional risk management practices still hold to
the belief that remaining quiet after an adverse event is the best practice to reduce a
lawsuit, and malpractice insurers are wary about cooperating in an open system where
costs are apt to be less predictable. Finally, hospitals are already feeling overwhelmed by
patient safety regulations, and some health care professionals will be wary of any system
that puts errors out into the open and susceptible to inspection by their colleagues,
administrators, malpractice insurers, and the public eye.

> Gallagher TH; Studdert D; Levison W. Disclosing harmful medical errors to patients. N Engl J Med
2007:356(26):2713-9. ' ‘

> Ibid-

*3 Bovbjerg RR: Commentary: malpractice reform in policy perspective. The Millbank Quarterly 2007;85(2):297-305.
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Currently, all malpractice claims are reported directly to the Board of Registration in
Medicine.  Only actual payments are made public and reported to the National
Practitioner Databank. Though the early disclosure and compensation program is likely —
at least in the short term — to increase the overall number of instances where a patient is
compensated for a preventable medical error, it does not necessarily follow that
individual physicians will see more cases reported to the Board of Registration in
Medicine and the National Practitioner Databank. Since the majority of errors are a
consequence of systems failures, compensation payments often should be structured as
institutional or administrative payments. This does not aim nor have the effect of
protecting dangerous physicians. In fact, when the institution assumes ultimate
responsibility for improving patient safety, it is in their best interest to intervene in the -
practice patterns of certain physicians or suspend their clinical privileges altogether.
Nevertheless, there will need to be substantive changes made in the way cases are
reported to the Board of Registration so that these programs do not become punitive to
physicians. The point of these early disclosure and compensation programs is to bring
physicians out of the shadows and reduce the fear of lawsuits.

‘Despite these obstacles, implementation of disclosure programs has actually begun on a
limited scale in the Commonwealth. In 2006 the Harvard teaching hospitals and the Risk
Management Foundation (Malpractice Captive for the Harvard Teaching Institutions)
sponsored “When Things go Wrong: Responding to Adverse Events,” a consensus
statement regarding the institutional approach to adverse events within the institution.>
This consensus statement provides a rough model for implementation in the
Commonwealth, and includes an institutional roadmap for dealing with each step of an -
adverse event. These steps include: initial communication with the family; continued
support of the patient and family (addressing all patient or family concerns, maintaining
continuity of care, coordinating follow-up, putting on hold all hospital bills, investigating
short-term and long-term financial support); formal support of caregivers; sponsoring
system-wide training and education programs for managing and communicating adverse
cvents; and developing a hospital policy for responding to adverse events, performing
root-cause analysis of adverse events, implementing system changes to prevent future
errors, and reporting adverse events within the hospital and to wider regulatory agencies.
This consensus statement, though considerably incomplete in its discussion of how to
structure early offers of compensation, and not supported yet by the institutional adoption
of its framework, is a model for its espousal of a moral and patient-centered approach to-
responding to adverse events. Please refer to the complete consensus statement, available
at: http://www.macoalition.org/publications.shtml.

Within the Harvard system, one limited early disclosure and error reduction program has
been successfully implemented in the Department of Obstetrics and Gynecology at Beth
- Israel Deaconess Medical Center. The program initially began in response to a sentinel
case where a series of errors resulted in the death of an infant and a surgery fo remove the
mother’s uterus. Rather than waiting for the case to proceed to a court of law, the
department chairman Dr. Ben Sachs reached out to the family, and a financial settlement

* When Things Go Wrong: Responding to Adverse Events, A Consensus Statement of the Harvard Hospitals.
Massachusetts Coalition for the Prevention of Medical Errors 2006. Available from wWWw.macoalition.ore
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was reached within four months, “which included an annual lectureship devoted to
enhancing patient safety in the memory of the child** Commencing from that case, Dr.
Sachs developed a program to identify adverse events (either by case review or from
physician’s self-reporting), investigate them thoroughly, reach out to patients and
families and communicate regarding the event, and then work in cooperation with the
malpractice insurer to identify cases in which to offer compensation. This program is
also tied to efforts at “team-building” in order to improve the quality and safety of health
care delivered by the entire health care team. Being limited to one department, the claims
experience is limited. But the overall belief is that the program has benefited patients,
improved the quality of care, and reduced the number of cases ending up in court.
Furthermore, the J)rogram has had positive effects on the morale all members of the
health care team.” : :

Brigham and Women’s hospital also took a step in the right direction, implementing a
policy and a process for routinely disclosing adverse outcomes and medical errors to
patients and families after the Joint Commission released its full disclosure policy in
2001. Though not comprehensive in scope or tied to education, process improvements,
or compensation, Brigham and Women’s policy of disclosing adverse events or medical
errors to patients has created a “sea change” in the way health care providers view
communication with their patients.”’

There is little doubt that momentum for early disclosure programs is building in
Massachusetts and in other states. Though small-scale programs are an essential step
towards broader implementation in Massachusetts, there is no question that more rapid
advancement can proceed with the implementation of demonstration projects supported
by the legislature.

** Sachs B. A 38-Year-Old woman with fetal loss and hysterectomy. JAMA August 2003;294(7):833-840.

58 Personal communication. Toni Golen. Chair, Committe¢ on Quality Assurance, Beth Israel Deaconess Medical
Center, Department of Obstetrics and Gynecology.

37 Shapiro E. Disclosing medical errors: best practices from the “leading edge.” Institute for Healthcare Improvement

White Paper, In press.
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6. RECOMMENDATIONS FOR MASSACHUSETTS

It 1s the experience from the University of Michigan and the University of Illinois, and
the early promise in Massachusetts, which serves as the recommendations for this report.
Most attractive for the legislature is that this approach actually requires little of the
legislature itself, and though some funding would stimulate hospital interest, the program
can theoretically be accomplished without additional state funding. However, the
legislature is in the position to stimulate discussion on the issue and promote the adoption
of early disclosure programs, mainly by encouraging a program on a pilot basis in
hospitals or health care systems in Massachusetts. Listed here is a summary of legislative
recommendations, including ones that can facilitate the adoption of early disclosure and
compensation programs like that at the Universities of Michigan and Illinois.

1. The legislature should adopt legislation to institute demonstration projects of early
disclosure/early compensation programs in the Commonwealth of Massachusetts,
modeled after that in place at the University of Illinois Medical Center and the
University of Michigan Health System. While each demonstration project should
be catered to fit the unique characteristics of each participating hospital, the
projects should adhere to certain guidelines as discussed in this brief’s
introduction, in section 5, and according to the basic implementation steps taken
particularly at the University of Illinois. The chosen hospitals should have a
strong risk management infrastructure and full support of the hospital
administration. Within these demonstration projects, hospitals should be required
to review all adverse events, and report such events to the insurer, patient, and the
Department of Public Health (for analytic purposes, not yet for public domain).
Pilot programs of this type should receive primary attention over the
establishment of demonstration projects for health courts, which are
recommended by S. 955 and S. 990.

2. The legislature should pass legislation requiring hospitals to adopt policies of
“full disclosure” of adverse events and medical errors to patients and families.
This would have the effect of stimulating the implementation of robust early
disclosure programs in hospitals throughout the Commonwealth.

3. The legislature should pass S. 986, Senator Moore’s “Act Relative to Timely
Notice,” which requires a person planning to take legal action against a health
care provider to notify the provider 182 days before any legal action is
commenced.  This period of notification can serve to facilitate both
communication and offers of compensation between the health care provider and
risk management team on one side, and the patient on the other. As demonstrated
by the experience in Michigan, this prior notification period has the potential to
allow hospitals to utilize early compensation as a tool to prevent a malpractice
claim. :
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The legislature should adopt Senator O’Leary’s S. 987, “An Act Relative to
Health Care Providers’ Statements of Regret.” Currently 22 states have laws that
make an apology involving a “benevolent gesture or expression of sympathy”
inadmissible as admission of negligence. This legislation is not a necessary step
to achieving the goals explained in this report. Furthermore, many plaintift’s
attorneys believe that apologies actually help the health care provider from
appearing malicious and may be beneficial to the health care provider. However,
insofar as apology legislation may energize the conversation regarding the role of
apologies and normalize their use following medical errors, it is a useful
legislative tool.

Furthermore, for physicians who do apologize and disclose medical errors to
patients, they should be protected by placing limitations on their financial
responsibility in the event of a lawsuit, and from having these errors reported or
utilized for censure by the state medical board. Transparency and improved
patient safety require a real culture change in medicine, which ‘in turn can be
fostered by reducing the negative consequences for individual practitioners
potentially associated with full disclosure programs. On the other hand, there
should be real consequences for providers, risk managers, administrators, or
attorneys who deny or advise denial of adverse events or errors made while
delivering care.

The legislature should adopt expert witness testimony such as that appearing in S.
953, which holds that expert witnesses are those who “(1) hold a non-restricted
license from a state licensing board recognized by the Federation of State Medical
Boards; (2) are currently board certified by a specialty board approved by the
American Board of Medical Specialties or of the Advisory Board of Osteopathic
Specialists from the major areas of clinical services as the defendant physician,
and (3) actively practice in the same specialty as the defendant physician.” The
legislature must not allow physicians without experience in the defendant’s
specialty to serve as a plaintiff’s expert witness.

The legislature should adopt reforms that institute proportionate liability in place
of joint-several liability, such as that appearing in section 1 of S. .953.
Proportionate liability would hold each defendant liable only for the amount of
damages in direct proportion to that defendant’s percentage of fault, and a
separate judgment shall be rendered against that defendant for that amount.
While this reform does not pertain directly to early disclosure programs, it is an
essential tool for the few cases that end up in court and result in exorbitant and
disproportionate awards to the plaintiffs.
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Good Morning!

You are in a position to do something about
medical malpractice costs.

The course taken by the state for the past 4
decades has increased costs, and increased
motivations and protections for malpractice.

The state legislature, has in essence, decided to
shift the cost burden to the victims

This has been counterproductive to doctors,
patients, and medical malpractice insurers

Please buck the trend and recommend that
some unjust laws be changed



Introduction to the Costs

* Social Costs
— Every day, my family pays a price for medical malpractice
— | know many families who do

— Kids with crippled arms. Kids with intestines taken out. Kids
deafened like my son. Kids with needless invasive procedures
done. Kids blinded. Kids left in a vegetative state. Kids killed.

— We have no legal recourse
— This is Massachusetts

 Financial Costs

— Instead of the malpractice insurer paying, the family pays (cash,
home equity, retirement funds, bankruptcy)

— The family medical insurance company pays
— The state pays



A little history

The Legislature in 1986 gave more of a shield to bad
doctors via the statute of repose

The Charitable Exemption law is rooted in an earlier
time, when “charity” meant something different in 1876,
and in 1971

Children and families pay the price of this

The SJC has ruled that the law stands, even in cases of
“fraudulent concealment”

The SJC has ruled many times that the Legislature
should change the law if they want different outcomes

The Legislature has ordered this hearing today



Statute of Repose

Clrapter 231: Section 60D. Claim by minor against provider of health
care; limitations

Section 60D. Notwithstanding the provisions of section seven of
chapter two hundred and sixty, any claim by a minor against a
health care provider stemming from professional services or health
care rendered, whether in contract or tort, based on an alleged act,
omission or neglect shall be commenced within three years from the
date the cause of action accrues, except that a minor under the full
age of six years shall have until his ninth birthday in which the action
may be commenced, but in no event shall any such action be
commenced more than seven years after occurrence of the act or
omission which is the alleged cause of the injury upon which such
action is based except where the action is based upon the leaving of
a foreign object in the body.



Charitable Exemption

Clapter 231: Section 85K. Limitation of tort liability of certain charitable organizations; liability of
directors, officers or trustees of educational institutions

Section 85K. It shall not constitute a defense to any cause of action based on tort brought against a
corporation, trustees of a frust, or members of an association that said corporation, trust, or
association is or at the time the cause of action arose was a charity; provided, that if the tort was
committed in the course of any activity carried on to accomplish directly the charitable purposes of
such corporation, trust, or association, liability in any such cause of action shall not exceed the
sum of twentK thousand dollars exclusive of interest and costs. Notwithstanding any other
provision of this section, the liability of charitable corporations, the trustees of charitable trusts,
and the members of charitable associations shall not be subject to the limitations set forth in this
section if the tort was committed in the course of activities primarily commercial in character even
though carried on to obtain revenue to be used for charitable purposes.

Nc person who serves as a director, officer or trustee of an educational institution which is, or at the
time the cause of action arose was, a charitable organization, qualified as a tax-exempt
organization under 26 USC 501(c)(3) and who is not compensated for such services, except for
reimbursement of out of pocket expenses, shall be liable solely by reason of such services as a
director, officer or trustee for any act or omission resulting in damage or injury to another, if such
person was acting in good faith and within the scope of his official functions and duties, unless
such damage or injury was caused by willful or wanton misconduct. The limitations on liability
provided by this section shall not apply to any cause or action arising out of said person’s
operation of a motor vehicle.



Summary of Those Laws

* |f Doctors hide the facts for 7 years, they are in
the clear

» Hospital CEQOs, the people who would have the
greatest ability to improve the quality of care,
have no worries of legal liability. The $20K
award limit isn’t enough to get a liability attorney
going; it is 3 days pay for a CEOQO.

» Children like Sentree Joslyn, Andrew Chase,

_equasia Plummer, Matt Harlfinger, Aaron Nett,

Dylan Keene, Kerrie Ann English, and Erik

Rearwin pay the price for malpractice




Summary of the Impact of the
Present Repose Law

Withholding information and “fraudulent concealment” is
rewarded

Children and families are harmed

The State picks up the tab with special ed and long term
care, instead of those responsible

Dangerous medical practices continue; hospitals don't
seem to adequately staff the doctor and nurse ranks.

One means to improve the quality of care is the lawsuit,
and that avenue is closed. When unethical behavior is
found, it is beyond the time at which the Board of
Registration in Medicine would do anything.

Children in the future are harmed because the quality of
;nedicine anld medical ethics has not been driven to the
Il potential.




Time Limit in Other States?

* |f Sentree, Andrew, Lequasia, Matt, Aaron or Erik was
born in 40 other states, parents would have had legal
recourse. .




Charitable Immunity?

Dylan Keene — left in a vegetative state; hospital records
missing; the point is moot because the hospital is a
charity

Kerrie Ann English — blinded by surgical error, the $20K
limit was upheld

Today, a hospital CEO like John O’Brien at UMMHC wiill
earn $20K in several days

A charity (UMMHC) will hire the former state Medicaid
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